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Presidential Documents

Title 3—

The President

[FR Doc. 91-5438
Filed 3-4-91; 3:00 pm]
Billing code 3195-01-M

Proclamation 6255 of March 1, 1991

Federal Employees Recognition Week, 1991

By the President of the United States of America

A Proclamation

The strength and effectiveness of the United States Government depends, in
great part, on the knowledge, dedication, and skill of Federal employees.
Whether they serve here at home or in posts abroad, employees of the Federal
Government contribute substantially to the social, political, and economic
stability of our Nation and to the protection of U.S. interests around the world.

Each and every American benefits daily, in numerous ways, from the work of
Federal employees. It is these dedicated public servants who issue Social
Security checks, ensure the safety of food and medicine, investigate possible
cures for disease, promote the safety of our highways and air travel, and lead
the fight against illict drug trafficking. Federal employees also provide vital
support to the members of our Armed Forces and, in so doing, help to
guarantee our national security and military preparedness. The recent success
of Operation Desert Storm underscores our debt to the able and loyal work of
Federal employees.

This week we express both our pride in public service and our appreciation
for all those men and women who serve their fellow Americans as Federal
employees.

The Congress, by Senate Joint Resolution 51, has designated the week begin-
ning March 4; 1991, as “Federal Employees Recognition Week” and authorized
and requested the President to issue a proclamation in observance of this
week.

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim the week beginning March 4, 1991, as Federal
Employees Recognition Week. I call upon all Americans to observe this week
with appropriate ceremonies and activities, in grateful recognition of the
dedicated service provided to the Nation by employees of the Federal Govern-
ment.

IN WITNESS WHEREOF, I have hereunto set my hand this first day of March,
in the year of our Lord nineteen hundred and ninety-one, and of the Independ-
ence of the United States of America the two hundred and fifteenth.

ZA
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{FR Doc. 91-5468
Filed 3-4-81; 4:09 pm]
Billing code 3195-01-M

Presidential Documents

Memorandum of February 21, 1991

Delegation of Authority Regarding Report to the Speaker of
the House of Representatives and the President Pro Tempore
of the Senate on Possible Noncommunist Resistance (NCR)
Cooperation With the Khmer Rouge

Memorandum for the Secretary of State

By virtue of the authority vested in me by the Constitution and laws of the
United States of America, including section 301 of title 3 of the United States
Code, I hereby delegate to you the functions vested in me by section
562A(b)(3) of the Foreign Operations, Export Financing, and Related Programs
Appropriations Act, 1991 (Public Law 101-513), relating to the submission of a
report to the Speaker of the House of Representatives and the President pro
tempore of the Senate regarding possible NCR cooperation with the Khmer
Rouge. The authority delegated by this memorandum may be further redele-
gated within the Department of State.

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE, %’ Zm

Washington, February 21, 1991.
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The Code of Federal Regulations Is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

- —

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 17

Regulations Governing the Financing
of Commercial Sales of Agricuitural
Commodities; Correction

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Interim rule; correction.

SUMMARY: The Foreign Agricultural
Service (FAS) is correcting two errors in
the regulations applicable to the
financing of the sale and exportation of
agricultural commodities pursuant to
title I of the Agricultural Trade
Development and Assistance Act of
1954, as amended (Pub. L. 480, 83rd
Cong.), which appeared in the Federal
Register on February 1, 1991 (56 FR
3966). .

EFFECTIVE DATE: February 1, 1991.

FOR FURTHER.INFORMATION CONTACT:
Connie B. Delaplane, Director, Public
Law 480 Operations Division, Export
Credits, Foreign Agricultural Service,
Room 4549 South Building, U.S.
Department of Agriculture, 14th-and
Independence SW., Washington, DC
20250-1000, Telephone: (202) 447-3664.
SUPPLEMENTARY INFORMATION: The
Foreign Agricultural Service (FAS)
published an interim rule that amended
the regulations applicable to the
financing of the sale and exportation of
agricultural commodities pursuant to
title I of the Agricultural Trade
Development and Assistance Act of
1954, as amended (Pub. L. 480), to
comply with amendments made by the
Food, Agriculture, Conservation, and
Trade Act of 1990 to Public Law 480
which became effective January 1, 1991,
This amendment contained two errors
which are discussed below and which
are corrected by this notice.

In: § 17.5(c){8), as amended, the
phrase “* * * selection as agent or
the participant or importer” should have

read“* * * selection as agent of the
participant or importer.”

§ 17.14, as amended, inadvertently
contained two paragraphs designated
“(iii)". The second paragraph “(iii)" is
now designated “(iv)".

The following corrections are made in
the Pub. L. 480, title I Financing
Regulations published in the Federal
Register on February 1, 1991 (56 FR
3966).

8§ 17.5 [Corrected)

On page 3969, first column, § 17.5(c)(8)
is corrected to read as follows:

§ 175 Agents of the participant or
importer.
* * * * L]

(C] * *

(8} A certification that neither the
person nor any affiliates has arranged to
give or receive any payment or other
benefit in connection with the person’s
selection as agent of the participant or
importer.

* * * L ] *

§ 17.14 [Corrected].

On page 3970, second column, the
amendatory language of item 7 is
corrected to read as follows:

7. In § 17.14, paragraph (b)(1)(i) is
revised, paragraph (b)(1)(ii) is
designated as (b}(1)(iv) and new
paragraphs (b)(1)(ii) and (b})(1)(iii) are
added, paragraph (j)(8) is revised and
paragraphs (j)(9) and (10) are added to
read as follows:

* * - * L]

Signed at Washington, DC on February 28,

1991.

F. Paul Dickerson,

General Sales Manager, Foreign Agricultural
Service; and Vice President, Commodity
Credit Corporation.

[FR Doc. 81-5302 Filed 3-5-91; 8:45 am]
BILLING CODE 3410-10-M

Animal and Plant Heatth Ingpection
Service

7 CFR Part 301
[Docket No. 91-015:

Pink Boilworm; Removal of Regulated
Areas

AGENCY: Animal and Plant Health.
Inspection Service, USDA.

ACTION: Interim rule.

SUMMARY: We are amending the pink
bollworm regulations by removing a
portion of Desha County, Arkansas,
from the list of suppressive areas, and
by removing Arkansas from the list of
States quarantined because of the pink
bollworm. We have determined that the
pink bollworm has been eradicated from
Arkansas. This action removes
unnecessary restrictions on the
interstate movement of regulated
articles. .

DATES: Interim rule effective March 6,
1991. Consideration will be given only to
comments received on or before May 6,
1991.

ADDRESSES: To help ensure that your
comments are considered, send an
original and three copies to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 866, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket Number
91-015. Comments received may be
inspected at USDA. room 1141, South
Building, 14th and Independence
Avenue SW., Washington, DC, between
8 a.n. and 4:30 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Mr. Sidney E. Cousins, Senior
Operations Officer, Domestic and
Emergency Operations, PPQ, APHIS,
USDA, room 644, Federal Building, 8505
Belcrest Road, Hyattsville, MD 20782,
(301) 436-8247.

SUPPLEMENTARY INFORMATION:
Background

The pink bollworm, Pectinophora
gossypiella (Saunders), is one of the
world’s most destructive pests of cotton.
This insect spread to the United States
from Mexico in 1917, and now exists
throughout most of the cotton-producing
States west of the Mississippi River.

The pink bollworm regulations
contained in 7 CFR 301.52 et seq.
(referred to below as the pink bollworm
regulations) quarantine certain States
and restrict the interstate movement of
regulated articles from regulated areas
in quarantined States for the purpose of
preventing the spread of the pink
boliworm: .

Regulated areas for the pink bollworm
are designated as either suppressive
areas or generally infested areas.
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Restrictions are imposed on the
interstate movement of regulated
articles from both types of areas in
order to prevent the movement of the
pink bollworm into noninfested areas.
However, the eradication of the pink
bollworm is undertaken as an objective
only in places that are designated as
suppressive areas. Prior to the effective
date of this rule, a portion of Desha
County was the only area in Arkansas
designated as a suppressive area. Based
on trapping surveys conducted by
inspectors of Arkansas State and county
agencies and by inspectors of the
Animal and Plant Health Inspection
Service, an agency of the U.S.
Department of Agriculture, we have
determined that the pink bollworm has
been eradicated from that portion of
Desha County listed as a suppressive
area. No evidence of pink bollworm
infestations has been found in this area
since October 12, 1988. We are therefore
removing this area from the list of
suppressive areas in § 301.52-2a. Since
this area was the only remaining area in
Arkansas regulated because of the pink
bollworm, we are also removing
Arkansas from the list of States in

§ 301.52(a) quarantined because of the
pink bollworm.

Immediate Action

James W. Glosser, Administrator of
the Animal and Plant Health Inspection
Service, has determined that a situation
exists that warrants publication of this
interim rule without prior opportunity
for public comment. Immediate action is
necessary to relieve unnecessary
restrictions on the interstate movement
of regulated articles.

Since prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest under these
conditions, there is good cause under 5
U.S.C. 553 to make this rule effective
upon publication. We will consider
comments that are received within 60
days of publication of this interim rule in
the Federal Register. As soon as
possible after the comment period
closes, we will publish another
document in the Federal Register
discussing the comments we received
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100

million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This regulation affects the interstate
movement of regulated articles from a
portion of Desha County in Arkansas.
There are nine cotton growers,
processors, and seed producers within
this area that will experience a modest
economic benefit as a result of this rule,
since they will no longer be required to
comply with the treatment and handling
requirements contained in the pink
bollworm regulations. We estimate that
each of these entities will save
approximately $100 per year in
compliance costs. These entities
comprise less than 1 percent of the total
of similar enterprises operating in the
State of Arkansas.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The regulations in this subpart contain
no new information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR
3015, subpart V).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Pink
bollworm, Plant diseases, Plant pests,
Plants (Agriculture), Quarantine,
Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, 7 CFR part 301 is
amended as follows:

1. The authority citation for 7 CFR
part 301 continues to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,

150ff; 161, 162, and 164-167; 7 CFR 2.17, 2.51,
and 371.2(c).

§301.52 [Amended]

2. In § 301.52, paragraph (a), the
reference to Arkansas is removed.

§ 301.52-2a [Amended]

3. In § 301.52-2a, the reference to
Arkansas and all of the material for
Arkansas thereunder are removed.

Done in Washington, DC, this 28th day of
February 1991.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 91-5192 Filed 3-5-91; 8:45 am)
BILLING CODE 3410-34-M

Agricultural Marketing Service
7 CFR Part 1046
[Docket No. AO-123-A60; DA-80-002]

Milk in the Loulsville-Lexington-
Evansville Marketing Area; Order
Amending Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action amends the
Louisville-Lexington-Evansville Federal
milk marketing order. As amended, milk
diverted from a city plant to other plants
would be counted as a receipt of the city
plant in determining the city plant’s
Class 1 utilization for pool plant status.
Also, a “net shipments” concept applies
to movements of milk between a country
plant and a city plant in determining
whether the country plant qualifies to be
a pool plant. The action is based on
industry proposals considered at a
public hearing held March 13-14, 1990.
The changes are necessary to reflect
current marketing conditions and to
insure orderly marketing conditions in
the Louisville-Lexington-Evansville
marketing area.

EFFECTIVE DATE: April 1, 1991.

FOR FURTHER INFORMATION CONTACT:
Clayton H. Plumb, Chief, USDA/AMS/
Dairy Division, Order Formulation
Branch, room 2968, South Building, P.O.
Box 96456, Washington, DC 200906456,
(202) 447-8274.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Notice of hearing: 1ssued February 13,
1990; published February 20, 1990 (55 FR
5852).

Recommended decision: 1ssued
October 1, 1990; published October 4,
1990 (55 FR 40670).

Final decision: 1ssued January 10,
1991; published January 18, 1991 {56 FR
1950).
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Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the Louisville-
Lexington-Evansville order was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900), a
public hearing was held upon certain
proposed amendments to the tentative
marketing agreement and to the order
regulating the handling of milk in the
Louisville-Lexington-Evansville
marketing area.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that: (1) The
said order as hereby amended, and all
of the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

{2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area; and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in a marketing agreement upon
which a hearing has been held.

(b) Determinations. 1t is hereby
determined that: (1) The refusal or
failure of handlers (excluding
cooperative associations specified in
section 8¢(9) of the Act) of more than 50
percent of the milk, which is marketed
within the marketing area, to sign a
proposed marketing agreement, tends to
prevent the effectuation of the declared
policy of the Act;

{2) The issuance of this order
amending the order is the only practical
means pursuant to the declared policy of
the Act of advancing the interests of
producers as defined in the order; and

{3) The issuance of the order
amending the order is approved or

favored by at least two-thirds of the
producers who participated in a
referendum and who during the
determined representative period were
engaged in the production of milk for
sale in the marketing area.

List of Subjects in 7 CFR Part 1046
Milk marketing orders.
Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, the
handling of milk in the Louisville-
Lexington-Evansville marketing area
shall be in conformity to and in
compliance with the terms and
conditions of the aforesaid order, as
amended, and as hereby further
amended, as follows:

PART 1046—MILK IN THE
LOUISVILLE-LEXINGTON-
EVANSVILLE MARKETING AREA

1. The authority citation for 7 CFR
part 1046 continues to read as follows:

Authority: Secs. 1-18, 48 Stat. 31, as
amended; 7 U.S.C. 801-874.

2. In § 1046.7, paragraphs (a)(1), (b)
and (c) are revised to read as follows:

§ 1046.7 Pool plant.

(a) A city plant which meets the
following requirements:

(1) The total quantity of fluid
products, except filled milk, disposed of
in Class I is not less than 50 percent in
each of the months of August through
November and January and February,
and is not less than 40 percent in each of
the other months, of the total quantity of
fluid milk products, except filled milk,
physically received at such plant or
diverted therefrom pursuant to § 1046.13;
and

{(b) A country plant which delivers
milk or skim milk to city plants during
any of the months of August through
November and January and February
equal to not less than 50 percent, and
during other months of the year equal to
not less than 40 percent, of the milk from
persons described in § 1046.12(a}(1) and
from handlers described in § 1046.9(c)
that is physically received at such
country plant (except by diversion from
other plants) or diverted therefrom
pursuant to § 1046.13. In determining
whether a country plant has met the
required shipments, milk or skim milk
transferred or diverted from a city plant
to a country plant (or a nonpool plant
located at such site or a nonpool plant
operated by the same company) that
receives milk or skim milk ag a transfer
or diversion from such city plant shall
be offset against the country plant's

transfer or diversion from such city
plant to the extent that such milk or
skim milk movements by the city plant
exceed 5 percent of the milk or skim
milk transferred or diverted from the
country plant. The operator of a country
plant may include milk diverted
pursuant to § 1046.13(b) from such plant
to a city plant in meeting up to one-half
of the shipping percentage(s) specified
in this paragraph.

(c) Except for March through July 1991
a country plant that was a pool plant
pursuant to paragraph (b) of this section
each month during the preceding August
through February shall continue to be a
pool plant during each of the months of
March through July, unless the operator
of such plant notifies the market
administrator in writing on or before
February 15 of withdrawal of the plant
from the pool for the months of March
through July next following. A country
plant that qualified as a pool plant
during each of the months of September
1990 through February 1991 shall be a
pool plant for the months of March
through July 1991, unless the operator of
such plant notifies the market
administrator in writing on or before
February 15 of withdrawal of the plant
from the pool for the months of March
through July next following.

Effective date: April 1, 1991.

Signed at Washington, DC, on: February 28,
1991.

Jo Ann R. Smith,

Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 91-5279 Filed 3-5-91; 8:45 am]
BILLING CODE 3410-02-M

FEDERAL ELECTION COMMISSION
[Notice 1991-2]
11 CFR Part 110

Honorarla: Contribution and
Expenditure Limitations and
Prohibitions

AGENCY: Federal Election Commission.

ACTION: Final rule; Technical
amendment.

SUMMARY: The Commission is B
publishing today a technical amendment
to its regulations on acceptance of
honoraria (11 CFR 110.12) to conform
that section to the Ethics Reform Act of
1989. The Ethics Reform Act modified
the Federal Election Campaign Act
regarding honoraria, by changing the
law to apply only to Senators and
officers and employees of the Senate.
Public Law 101-194 (Nov. 30, 198Y). The
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prior law applied to officers and
employees of any branch of the Federal
Government. The technical amendments
to the Ethics Reform Act of 1989 also
added a child of an honorarium
recipient to the list of persons whose
travel and subsistence expenses are
exempted from the $2,000 limit. Public
Law 101-280 {(May 4, 1880).

EFFECTIVE DATE: March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 376-5690 or (800) 424~
9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act of 1971
[“FECA"}, at 2 U.S.C. 441}, governs the
acceptance of honoraria. The
Commission’s regulations implementing
this section are contained in 11 CFR
110.12. Prior to the Ethics Reform Act of
1989, the Federal Election Campaign Act
and the regulations implementing it
provided that persons who are elected
or appointed officers or employees of
the Federal Government could not
accept honoraria exceeding $2,000.
Amounts accepted for actual travel and
subsistence expenses for the person and
his or her spouse or aide were excluded
from the $2,000 limit. The Act and the
regulations implementing it also
provided that any honorarium paid by or
on behalf of the officer or employee to a
charitable organization was not
“accepted” for the purposes of the Act.

The Ethics Reform Act of 1989
amended FECA in part by limiting the
ability to accept honoraria after January
1, 1991 to Senators and officers and
employees of the Senate. Public Law
101-194 (November 30, 1989). It also
provided that any honorarium paid by or
on behalf of a Senator or any officer or
employee of the Senate to a charitable
organization shall be deemed not
“accepted” for the purposes of FECA. In
the later technical amendments to the
Ethics Reform Act, an honorarium
recipient’s child was added to the list of
persons whose actual travel and
subsistence expenses are excluded from
the $2,000 limit, Public Law 101-280
{(May 4, 1990).

The technical amendment published
in this notice modifies the Commission’s
regulations governing the acceptance of
honoraria at 11 CFR 110.12 (a} and (b} to
bring the regulations into conformance
with these amendments to the FECA.
Because the amendment is merely
technical, it is exempt from the notice
and comment requirements of the
Administrative Procedure Act (see §
U.S.C. 553(b)(B)) and 2 U.S.C. 438(d)
(relating to legislative review of

Commission regulations). It is therefore
made effective March 6, 1991.

List of Subjects in 11 CFR Part 110
Government employees.

Certification of No Effect Pursuant to 5

U:8.C. 605(b) (Regulatory Flexibility
Act)

I certify that the attached final rule
will not have a significant economic
impact on a substantial number of small
entities. The basis of this certification is
that only officers and employees of the
Federa! Government are affected, and
therefore, no small entity is affected
under the final rule.

For the reasons set out in the
preamble, subchapter A, chapter I, title
11 of the Code of Federal Regulations is
amended as follows:

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

1. The authority citation for part 110
continues to read as follows:.
Authority: 2 U.S.C. 431(8), 431(9), 432(c)(2),

437d(a)(8), 438(a)(8), 441a, 441b, 441d, 441e,
441f, 441g, 441h and 441i.

2. Section 110.12 is amended by
revising paragraphs (a), (b) introductory
text, and (b) (1) and (5) to read as
follows:

§ 110.12 Honoraria (2 U.S.C. 441I).

{(a) No individual while a Senator or
officer or employee of the Senate shall
accept any hororarium of more than
$2,000.

(b) For the purposes of this section,
the term “honorarium’ means a
payment of money or anything of value
received by a Senator or officer or
employee of the Senate, if it is accepted
as consideration for an appearance,
speech, or article. An honorarium does
not include payment for or provision of
actual travel and subsistence, including
transportation, accommodations, and
meals for the officer or employee and
spouse or child or an aide, and does not
include amounts paid or incurred for
any agents’ fees or commissions.

(1) Officer or employee. The term
“officer or employee” means any person
appointed or elected to a position of
responsibility or authority in the United
States Senate, regardless of whether the
person is compensated for this position;
and any other person receiving a salary,
compensation, or reimbursement from
the United States Senate, who accepts
an honorarium for an appearance,
speech, or article.

* L ] - L] -

(5) Accepted. *Accepted” means that

there has been actual or constructive

receipt of the honorarium and that the
Senator or officer or employee of the
Senate exercises dominion or control
over it and determines its subsequent
use. However, an honorarium is not
deemed accepted for the purposes of 11
CFR 110.12 if the Senator or officer or
employee of the Senate pays the
honorarium to a charitable organization,
or if the honorarium is paid to a
charitable organization on behalf of the
Senator or officer or employee of the
Senate. Nothing in this paragraph shall
be construed as an interpretation of the
relevant provisions of the Internal
Revenue Code (title 26, United States
Code).
L ] * * * *

Dated: February 28, 1991.
John Warren McGarry,
Chairman, Federal Election Commission.
[FR Doc. 91-5250 Filed 3-5-91; 8:45 am)
BILLING CODE 6715-01-M

CONSUMER PRODUCT SAFETY
COMMISSION :

16 CFR Parts 1500 and 1502

Procedures for Formal Evidentiary
Public Hearing

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: When the Commission is
promulgating certain rules under the
Federal Hazardous Substances Act
(*FHSA") or the Poison Prevention
Packaging Act ("PPPA"), the proceeding
is governed by the provisions of section
701(e) through (g) of the Federal Food,
Drug and Cosmetic Act (“FDCA").
Section 701(e) of the FDCA provides
that, once a final rule is issued,
interested persons have a period of 30
days in which to file objections to the
final rule and to request a public hearing
upon these objections. The Commission
is finalizing procedural rules, based on
those currently in use by the Food and
Drug Administration (“FDA"}, for
conducting a formal evidentiary public
hearing when such a hearing is provided
for under the FHSA or the PPPA or
when the Commission determines that
such a hearing is in the public interest.
The Commission is also withdrawing 16
CFR 1500.201,which restated the
statutory requirements for such
hearings.

EFFECTIVE DATE: April 5, 1991.

FOR FURTHER INFORMATION CONTACT:
Patricia M. Pollitzer, Office of the
General Counsel, Consumer Product
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Safety Commission, Washington, DC
20207; telephone (301) 492-6980.

SUPPLEMENTARY INFORMATION:
A. Background and Introduction
(1) The FHSA and PPPA

When Congress created the
Commission in 1973, the Consumer

Product Safety Act (“CPSA") transferred

authority to the Commission to
administer four other statutes previously
administered by other agencies. 15
U.S.C. 2079(a). Among those transferred
statutes were the Federal Hazardous
Substances Act (“FHSA"), 15 U.S.C.
1261 et seq., and the Poison Prevention
Packaging Act (“PPPA"), 15 U.S.C. 1471n
et seq. Prior to the transfer, the FHSA
and the PPPA had been administered by
the Food and Drug Administration
(“FDA") of the then-Department of
Health, Education, and Welfare.

The FHSA provides for the
opportunity for a formal public
evidentiary hearing pursuant to section
701(e) of the Federal Food, Drug, and
Cosmetic Act (“FDCA"), 21 U.S.C. 371,
in three instances: (1) when the
Commission issues, amends, or repeals
regulations to classify a hazardous
substance intended for household use as
a “banned hazardous substance” in
accordance with section 2(q)(1)(B) of
the FHSA, 15 U.S.C. 1261(q}(2); (2) when
the Commission decides, pursuant to
section 3(a) of the FHSA, to issue,
amend, or repeal a regulation that
declares that a substance or mixture is a
hazardous substance as defined by
section 2(f) (1)(A) of the FHSA, 15 U.S.C.
1262(a) (2); and (3) when the
Commission elects to follow the
procedures prescribed by section 701(e)
of the FDCA in determining that a toy or
other article intended for children
presents an electrical, mechanical, or
thermal hazard, 15 U.S.C. 1262(e)(1).

The PPPA provides, in section 5, that
the Commission may elect to follow
FDCA'’s section 701(e) procedures when
the Commission issues, amends, or
repeals a regulation that prescribes a
standard under section 3 of the PPPA, 15
U.S.C. 1474(a).

(2) The Provisions of Section 701{e)-(g)
of the FDCA

Once the Commission finalizes a rule
under any of these provisions of the
FHSA or the PPPA, the procedures of
section 701(e) of the FDCA may apply.
These procedures provide that when the
Commission issues a final rule,
interested persons have a period of
thirty (30) days in which to file
objections stating reasonable grounds
therefor, and to request a public hearing
on those objections. The filing of

objections stays the implementation of
those provisions to which objections are
directed. 21 U.S.C. 371{e)(2). After the
hearing, the presiding officer issues an
order, based upon substantial evidence.
21 U.S.C. 371(e)(3). A person who is
adversely affected by a final order on
the objections may file a petition for
review with the appropriate United
States court of appeals. 21 U.S.C. 371(f).
Section 701(g) provides for supplying the
transcript of the hearing to interested
parties upon request. 21 U.S.C. 371(g).

(3) Existing Rules Governing 701(e)
Proceedings

At the time the FHSA and the PPPA
were transferred to the Commission,
FDA had issued rules governing the
procedure for 701(e) hearings. 21 CFR
2.51-2.104 (1973). Congress provided that
regulations in effect at the time the
FHSA and the PPPA were transferred
continue in effect until they are
modified, superseded, set aside, or
repealed by the Commission, a court, or
operation of law. 15 U.S.C. 2079(e)(2).
Currently, any 701(e) type of proceeding
that the Commission would conduct
would be governed by the FDA's
procedural rules as they existed at the
time of transfer. The procedural rules
finalized today would supersede the
FDA regulations (21 CFR 2.51-2.104
(1973)) that were in existence at the time
the FHSA was transferred to the
Commission, insofar as those rules still
apply to the Commission by virtue of 15
U.S.C. 2079(e)(2).

Section 1500.201 of the Commission’s
existing regulations essentially restates
the FHSA'’s statutory provisions
concerning 701(e) proceedings. The
regulations finalized today will go
beyond these existing regulations, and
expand on the procedures for such
hearings. The existing regulations also
restate the statutory language in section
2(q)(2) of the FHSA concerning
hazardous substances that present an
imminent hazard. The Commission is
withdrawing 16 CFR 1500.201 because
these regulations will be repetitious and
unnecessary with promulgation of new
regulations at part 1502.

(4) The Proposed Procedures for 701(¢)
Hearings

On November 21, 1990, the
Commission issued a notice of proposed
rulemaking specifying the procedures for
formal evidentiary public hearings, such
as hearings required under section
701(e) of the FDCA. These proposed
regulations were drawn substantially
from the procedures FDA now follows in
a 701(e) procedure, codified at 21 CFR
part 12, The Commission received no
comments in response to the notice of

proposed rulemaking. The final rules
issued today are identical to those
proposed in the November 21, 1990
notice. The procedures will be used in
connection with formal rulemaking. The
Commission’s rules for adjudicative
proceedings set forth at 16 CFR part
1025 would not be affected by these
procedures and would still apply to any
adjudicative proceedings.

B. Summary of Procedures

Subpart A of the rules contains
general provisions describing the scope
of the procedures, the method for
computation of time, the procedures for
treatment of confidential information,
and the address of the Commission’s
Office of the Secretary. The scope
section provides that the procedures
apply when a person has a right to an
opportunity for a hearing under sections
2(q)(1) (B) or 3(a) of the FHSA and
section 701(e) of the FDCA, or when the
Commission elects to hold a hearing
under section 3(e) of the FHSA or
section 5(a) of the PPPA and section
701(e) of the FDCA. The procedures may
also apply when the Commission
concludes that a formal evidentiary
public hearing on a matter before it is in
the public interest.

Subpart B describes details
concerning the initiation of proceedings
to which these rules apply. Section
1502.5 explains that a person may file
written objections to a final regulation
to which this procedure applies on or
before the 30th day of publication of the
final rule. Section 1502.8 describes the
form which objections and requests for
a hearing must take when filed with the
Office of the Secretary. Section 1502.7
provides that the Commission will
publish a notice in the Federal Register
after the time for filing objections has
expired, which notice will state either
that no objections have been filed, or
will specify the parts of the regulation
that have been stayed by the filing of
proper objections. Section 1502.8
describes the situations in which the
Commission will grant a request for a
hearing.

Section 1502.9 provides that the
Commission will promptly publish a
notice in the Federal Register if it
determines that the regulation at issue
should be modified or revoked. Section
1502.10 provides that if the Commission
determines to deny a request for a
hearing, in whole or in part, it will
publish a notice in the Federal Register.
Section 1502.10 further specifies the
required contents of such a notice,
describes what constitutes the record of
the Commission’s denial of a hearing,
and explains that denial of a request for
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a hearing is reviewable in the courts.
Section 1502.11 explains that a person
may submit objections and waive the
right to a hearing. Section 1502.12
describes the procedure by which a
person with a right to request a formal
hearing may waive that right and
request an alternative form of hearing
under 18 CFR part 1052. Section 1502.13
specifies the contents of a notice
declaring that a hearing is justified, and
explains that a hearing is deemed to
begin on the date of publication of the
notice of hearing. Section 1502.14
explains that if no objections are filed
and no hearing is requested, the
regulation is effective on the date
specified in the regulation as
promulgated, and that the Commission
will publish a notice confirming that
date.

Subpart C provides that a person who
wishes to appear in any hearing should
file a notice of participation. This
subpart also describes the contents of a
notice of appearance, and explains the
parameters for Commission advice and
communication on public participation
in hearings (including ex parte
communications}.

Subpart D explains that the presiding
officer will be an administrative law
judge, describes the powers of the
presiding officer, and explains the
circumstances in which the presiding
officer may withdraw from the
proceeding.

Subpart E describes the hearing
procedures. Section 1502.23 specifies the
procedures for the filing and service of
submissions. Section 1502.24 describes
the procedure for submitting a petition
to participate in forma pauperis. Section
1502.25 describes the data and
information to be relied upon by the
participants in the hearing. Section
1502.26 describes the procedure for
direct testimony, explains when oral
cross-examination will be permitted,
and provides that the proponent of a
substitute provision has the burden of
proof in relation to the new provision.
Section 1502.27 describes the activities
permitted and prohibited for nonparty
participants. Section 1502.28 describes
acceptable conduct for participants in
oral hearings and conferences. Section
1502.29 provides for notice of the time
and place of a prehearing conference.
Section 1502.30 describes the procedure
for a prehearing conference. Section
1502.31 provides that after a hearing has
commenced, a participant may move for
a summary decision on any issue in the
hearing, describes the circumstances in
which the presiding officer will grant
such a motion, and specifies the papers
which should be submitted in support of,

or in opposition to, such a motion.
Section 1502.32 describes the contents of
the administrative record of the hearing,
and describes the evidence and
testimony that are admissible. Section
1502.33 explains when official notice
may be taken. Section 1502.34 explains

. the procedure for filing briefs, and the

contents of briefs and arguments.
Section 1502.35 describes the
circumstances in which an interlocutory
appeal from a ruling of the presiding
officer may be made to the Commission,
and the procedure for filing such an
appeal. Section 1502.36 provides for the
compilation of an official transcript of
the hearing. Section 1502.37 describes
the procedure for filing motions.

Subpart F describes the contents of
the administrative record of a hearing,
and provides for public availability of
documents.

Subpart G provides for an initial and
final decision in a hearing. Section
1502.40 requires the presiding officer to
file an initial decision, describes the
contents of the initial decision, and
provides that the initial decision
becomes the final decision of the
Commission unless a participant files
exceptions, or the Commission files a
notice of review. Section 1502.41
provides for a participant to appeal an
initial decision to the Commission by
filing exceptions (within 30 days) that
specifically identify alleged errors in the
initial decision, and provides for the
Commission to file a notice to review an
initial decision. Section 1502.42 explains
the powers of the Commission on appeal
or review of an initial decision. Section
1502.43 provides for a participant to
petition the Commission for
reconsideration of part or all of its
decision, or for a stay of its decision.

Subpart H provides for judicial review
of the Commission's final decision, and
requires a participant to first submit a
petition for stay of action before
requesting a court to stay the
Commission’s action pending judicial
review,

C. Effects on Small Businesses and
Other Small Entities

As required by the Regulatory
Flexibility Act, the notice of proposed
rulemaking examined the effect the rule
would have on small entities. As stated
in the notice, the Commission is not
establishing new instances in which a
formal evidentiary hearing would be
held, but is simply specifying in greater
detail the procedures that would be
required when such a hearing is
provided for in the FHSA or the PPPA.
Thus, this rule would not place an
additional burden on small entities, but
explains in greater detail the procedures

that would be required when such a
hearing is held.

D. Environmental Considerations

The regulation concerns only
procedural rules for the conduct of a
formal evidentiary public hearing. As
stated in the notice of proposed
rulemaking, the Commission finds that
the rule has no potential for affecting the
human environment. Thus, the
Commission finds that no environmental
assessment or environmental impact
statement would be required.

List of Subjects 18 CFR Part 1500

Consumer protection, Hazardous
substances, Imports, Infants and
children, Labeling, Law enforcement,
Reporting and Recordkeeping
requirements, Toys.

16 CFR Part 1502

Administrative practice and
procedure, Consumer protection.

For the reasons set forth in the
preamble, the Consumer Product Safety
Commission is amending title 18,
chapter II, as follows:

PART 1500 [AMENDED]

1. The authority citation for part 1500
continues to read as follows:

Authority: 15 U.S.C. 1261-1278.

§ 1500.201 [Removed]

2. Section 1500. 201 is removed.
3. Part 1502 is added to read as
follows:

PART 1502—PROCEDURES FOR
FORMAL EVIDENTIARY PUBLIC
HEARING

Subpart A—General Provisions

Sec.

1502.1 Scope.

1502.2 Computation of time periods.
1502.3 Confidential information.
1502.4 Office of the Secretary.

Subpart B—Initiation of Proceedings

1502.5 Initiation of a hearing involving the
issuance, amendment, or revocation of a
regulation.

1502.8 Filing objections and requests for a
hearing on a regulation.

1502.7 Notice of filing of objections.

1502.8 Ruling on objections and requests
for hearing.

15029 Modification or revocation of -
regulation or order.

1502.10 Denial of hearing in whole or in
part.

150211 Judicial review after waiver of
hearing on a regulation.

150212 Request for alternative form of
hearing.

1502.13 Notice of hearing; stay of action.
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1502.14 REffective date of a regulation when
no objections are filed..

Subpert C—Appesrance and Participation

1502.15 Appearance.

1502.16 Notice of participation.

1502.17 Advice on public participation in
hearings.

Subpart D—Presiding Officer

1502.18 Presiding officer.

1502.19 Commencement of functions.

1502.2¢ Awuthority of presiding officer.

1502.21

1502.22 Unavailability of presiding officer.

Subpart E—Hearing Procedures

1502.23 Filing and service of submissions.

1502.24 Petition to participation in forma

eris.

1502.25 Disclosure of data and information
to be relied on by the partficipants.

1502.26 Puvpose; oral and written
testimony; burden of proof.

1502.27 Participation of nonparties.

1502.28 Conduct at oral hearings or
conferences.

1502.29 Time and place of prehearing
conference.

1502.30 Prehearing conference procedure.

1302.31 Summary decisions.

1502.32 Receipt of evidence.

1502.33 Official notice.

1502.3¢ Briefs and argoments.

1502.35 Interloeutory appeal from ruling of
presiding offiecer.

1502.38 ©fficial transcript.

1502.37 Motions.

Subpart F—Adininistrative: Record

1502.36 Administrative record of a hearing.
1562.38 Examination of record.

Subpart G—initial and Final Decision

1502.40 Initial decision.

1502.41 Appeal from or review of initial
decision.

1502.42 Decisior by Commission on appeal
or review of initial decision.

1502.43 Reconsideration and stay of
Commission’s. action.

Subpart H—Judicial Review

1502.44 Review by the courts.
1502.45 Copies of petitions for judicial
review,

Authority: 15 U.S.C. 1261(q)(1)(B), 1262(a),
12682(e), 1289(a); 15 U.S.C. 1474(a); 21 U.S.C.
371(e)g).

Subpart A—General Provigions

§ 1502.¢ Scope.

The procedures in this part apply
when—

(aJ A person has a right to an
opportunity for & hearing under sections
2(q)(1)(B} or 3(a) of the Federal
Hazardouws Substances Act ("FHISA")
and 791(e) of the Federal Food, Drug,
and Cosmetic Act (“FDICA") (15 U.S.C.
§§ 1201(q)1)(B): and 1282(a), and 21
U.S.C. 371(e)}

(b} The Commission elects to hold a
hearing under section 3{e)(1) of the
FHSA or section & of the Poison

Disqualification of presiding officer.

Prevention Packaging Act (“PPPA"} and
section 701(e), of the FDCA (15 U.S.C.
1262(e){1) and 1474(a), and 21 U.S.C.
371(e)); or

(¢} The Commission concludes that it
is in the public interest to hold a formal
evidentiary public hearing on any matter
before it in such a proceeding.

§ 1502.2 COmputaﬂon of time periods.

Whenever a time period for taking
action is specified by these procedures,
by the presiding officer, or by the
Commission, Saturdays, Sundays, and
Federal holidays are included in
computing time. However, if the last day
for taking such action falls on a
Saturday, Sunday, or Federal holiday,
the action shall be timely if taken on or
before the next Federal Government
business day.

§ 1502.3 Confidentlal information.

Whenever any participant desires or
is required to submit information in any
proceeding under this part 1502, and the
participant believes that such
information consists of trade secret or
other confidential business or financial
information that should not be disclosed
publicly, the participant may, instead of
submitting such information, file a
motion for a protective order containing
a general description of the information
desired to be withheld, together with a
detailed argument supporting the claim
that the information should be held in
confidence.

§ 1502.4 Office of the Secretary.

(a) The mailing address of the
Commission's Office of the Secretary is:
Office of the Secretary, Consumer

Product Safety Commission,

Washington, DC 20207.

(b) The address for delivery to the
Office of the Secretary is:

Office of the Secretary, Room 420, 5401
Westbard Avenue, Bethesda,
Maryland 20816.

(c) The telephone number of the
Office of the Secretary is (301) 492-6800.

Subpart B—initlation of Proceedings

§ 15025 Initiatien of a hearing involving
the issuance, amendment, or revocation of
a regulation,

(a) The Federal Register notice
promulgating the final regulation will
describe how to suhmit objections and
requests for b

(b) On or before the 30th day after the
date of publication of a final regulation
in the Fediral Register, a person may
file written objections, with or without a
request for & hearing, with the
Commission. The 30-day period may not
be extended, except that additional

information supporting an objection may
be received after 30 days upon a
showing of inadvertent emission or for
other good cause shown, if
consideration of the additional
information will not delay review of the
objection and request for hearing.

§ 1502.68 Filing objections and requests for
a hearing on a regulation.

(a) Objections and requests for a
hearing under § 1502.5(a) must be filed
with the Office of the Secretary and will
be accepted for filing if they meet the
following conditions:

(1) They are submitted within the time .
specified in § 1502.5(b).

(2) Each objection is separately
numbered.

(3) Each cbjection specifies with
particularity the provision(s) of the

"regulation to which that objection is

directed.

{4) Each objection on which a hearing
is requested specifically requests a
hearing. Failure to request a hearing on
an objection constitutes a waiver of the
right to a hearing on that objection.

(5) Each objection for which a hearing
is requested includes a detailed
description of the basis for the objection
and the factual information or analysis
in support thereof. Failure to include a
description and analysis for an
objection constitutes a waiver of the
right to a hearing on that objection. The
description and analysis may be used
only for the purpose of determining
whether a hearing has been justified
under § 1502.8, and do not limit the
evidence that may be presented if a
hearing is granted.

(i) A copy of any report, article,
survey, or other written document relied
upon must be submitted, unless the
document is—

(A) A CPSC document that is
routinely publicly available; or

(B} A recognized medical or scientific
textbook or journal in the public
domain.

(ii) A summary of the non-
documentary testimony to be presented
by any witnesses relied upon must be
submitted.

(b) ¥ an objection or request for a
public hearing fails to meet the
requirements of this section the Office of
the General Counsel shall notify the
Office of the Secretary of the deficiency.
The Office of the Secretary shall return
it with a copy of the applicable
regulations, indicating those provisions
not complied with. A deficient objection
or reguest for a hearing may be
supplemented and subsequently filed if
submitted within the 30-day time period
specified in § 1502.5(b).
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(c) If another person objects to a
regulation issued in response to a
petition, the petitioner may submit a
written reply to the Office of the
Secretary on or before the 15th day after
the last day for filing objections.

§ 1502.7 Notice of filing of objections.

As soon as practicable after the
expiration of the time for filing
objections to and requests for hearing
on agency action involving the issuance,
amendment, or revocation of a
regulation under the FHSA or the PPPA
and section 701{e) of the Federal Food,
Drug, and Cosmetic Act, the
Commission shall publish a notice in the
Federal Register specifying those parts
of the regulation that have been stayed
by the filing of proper objections and, if
no objections have been filed, stating
that fact. The notice does not constitute
a determination that a hearing is
justified on any objections or requests
for hearing that have been filed. When
to do so will cause no undue delay, the
notice required by this section may be
combined with the notices described in
§§ 1502.10 and 1502.13.

§ 1502.8 Ruling on objections and
requests for hearing.

(a) As soon as practicable, the
Commission will review all objections
and requests for hearing filed under
§ 1502.6 and determine—

(1) Whether the regulation should be
modified or revoked under § 1502.9; and

(2) Whether a hearing has been
justified.

(b) A request for a hearing will be
granted if the material submitted shows
the following:

(1) There is a genuine and substantial
issue of fact for resolution at a hearing.
A hearing will not be granted on issues
of policy or law.

(2) The factual issue can be resolved
by available and specifically identified
reliable evidence. A hearing will not be
granted on the basis of mere allegations
or denials or general descriptions of
positions and contentions.

(3) The data and information
submitted, if established at a hearing,
would be adequate to justify resolution
of the factual issue in the way sought by
the person. A hearing will be denied if
the Commission concludes that the data
and information submitted, even though
accurate, are insufficient to justify the
factual determination urged.

(4) Resolution of the factual issue in
the way sought by the person is
adequate to justify the action requested.
A hearing will not be granted on factual
isyues that are not determinative with
respect to the action requested, e.g,, if
the Commission concludes that the

Commission's action would be the same
even if the factual issue were resolved
in the way sought, or if a request is
made that a final regulation include a
provision not reasonably encompassed
by the proposal.

(5) The action requested is not
inconsistent with any provision in the
FHSA or any regulation in 16 CFR
Subchapter C explaining or
particularizing the requirements of the
FHSA.

(8) The requirements in other
applicable regulations, and in the notice
promulgating the final regulation or the
notice of opportunity for hearing are
met.

{c) In making the determinations
specified in paragraph (a) of this section,
the Commission may issue an
appropriate order on the determinations
without further notice or opportunity for
comment from interested parties.
However, the Commission, at its option,
may use the procedure specified in 16
CFR part 1052 or any other applicable
public procedure available to it.

(d) If it is uncertain whether a hearing
has been justified under the principles in
paragraph (b) of this section, and the
Commission concludes that summary
decision against the person requesting a
hearing should be considered, the
Commission may serve upon the person
by registered mail a proposed order
denying a hearing. The person has 30
days after receipt of the proposed order
to demonstrate that the submission
justifies a hearing.

§ 1502.9 Modification or revocation of
regulation or order.

If, upon review of an objection or
request for hearing, the Commission
determines that the regulation should be
modified or revoked, the Commission
will promptly take such action by notice
in the Federal Register. Further
objections to or requests for hearing on
the modification or revocation may be
submitted under §§ 1502.5 and 1502.8,
but no further issue may be taken with
other provisions in the regulation.
Objections and requests for hearing that
are not affected by the modification or
revocation will remain on file and be
acted upon in due course.

§ 1502.10 Denlal of hearing In whole or In
part.

(a) If the Commission determines
upon review of the objections or
requests for hearing that a hearing is not
justified, in whole or in part, a notice of
the determination will be published in
the Federal Register.

(b) The notice will state whether the
hearing is denied in whole or in part. If
the hearing is denied in part, the notice

will be combined with the notice of
hearing required by § 1502.13, and will
specify the objections and requests for
hearing that have been granted and
denied.

(c} Any denial will be explained. A
denial based on an analysis of the
information submitted to justify a
hearing will explain the inadequacy of
the information.

{d) The notice will confirm, modify, or
stay the effective date of the regulation
involved.

(e) The record of the administrative
proceeding relating to denial in whole or
in part of a public hearing on an
objection or request for hearing consists
of the following:

(1) The entire rulemaking record;

(2) The objections and requests for
hearing filed by the Office of the
Secretary; and

(3) The notice denying a formal
evidentiary public hearing.

(f) The record specified in paragraph
(e) of this section is the exclusive record
for the Commission's decision on the
complete or partial denial of a hearing.
The record of the proceeding will be
closed as of the date of the
Commission's decision denying a
hearing, unless another date is specified.
A person who requested and was
denied a hearing may submit a petition
for reconsideration or a petition for stay
of the Commission's action. A person
who wishes to rely upon information or
views not included in the administrative
record shall submit them to the
Commission with a petition to modify
the final regulation.

(g} Denial of a request for a hearing in
whole or in part is final agency action
reviewable in the courts, under the
statutory provisions governing the
matter involved, as of the date of
publication of the denial in the Federal
Register.

(1) Before requesting a court for a stay
of the Commission's action pending
judicial review, a person shall first
submit a petition to the Commission for
a stay of action.

(2) The time for filing a petition for
judicial review of a denial of a hearing
on an objection or issue begins on the
date the denial is published in the
Federal Register. The failure to file a
petition for judicial review within the
period established in the statutory
provision governing the matter involved
constitutes a waiver of the right to
judicial review of the objection or issue,
regardless whether a hearing has been
granted on other objections and issues.
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§ 1502.11 Judislal review after walver of
hearing on a regulation.

(a) A person with a right to submit.
objestions and a request for hearing
under § 1502.5(a) may submit objections
and waive the right ta a hearing. The
waiver may be either an explicit
statement, or a. failure to request a
hearing as provided in § 1502.6(a){4).

{b) If a person waives the right to a
hearing, the Commission will rule upon
the person's objections under §§ 1502.8
through 1502.10. As a matter of
discretion, the Commission may also
order a hearing on the matter.

(c) If the Commission rules adversely
on a person’s objection, the person may
petition for judicial review in a U.8.
court of appeals under the appropriate
statute.

(1) The record for judicial review is
the record designated in § 1502.10(e).

(2) The time for filing a petition for
judicial review begins on the date of
publication of the Commission’s ruling
on the objections in the Federal Register.

§ 1502.12 Request for altermative form of

hearing.

. {a) A person with a right to request a
formal hearing may waive that right and

request a hearing befare the

Commission under 16 CFR part 1052.

(b) The request—

(1) May be on the person’s.own
initiative or at the suggestion of the
Commissien;

{2) Must be submitted by the person in
the form of a petition before publication
of a notiee of hearing under § 1502.13 or
a denial of hearing under § 1502.10; and

(3) Must be—

(i) In liew of & request for a formal
hearing under § 1502.5; or,

(ii) If submitted with or after a request
for formal hearing, accompanied by a
waiver of the right to a formal hearing,
conditioned on the request for the
alternative form of hearing. Upon
acceptance by the Commission, the
waiver becomes binding and may be
withdrawn only by waiving any right to
any form of hearing, unless the
Commission determines otherwise.

(c) When more than one person
requests and justifies a formal hearing
under these procedures, an alternative
form of hearing may be used only if all
the persans concur and waive their right
to request a formal hearing.

(d) The Commission will determine
whether an alternative form of hearing
should be used after considering the
requests submitted and the
appropriateness of the alternative
hearing for the issues raised in the
objections. The Commission's
determination is binding unless, for good

cause, the Commission subsequently
determines otherwise.

(e) If the Commission determines that
an alternative form of hearing will be
used, the Commission will publish a
notice in the Federal Register setting
forth the following informatiom:

(1) A description of the regulation that
is the subject of the hearing.

{2) A statement specifying any part of
the regulation that has been stayed by
operation of law or in the Commission’s
discretion.

(3) The time, date, and place of the
hearing, or a statement that such
information will be contained in a later
notice.

(4) The parties to the hearing.

{5) The issues at the hearing. The
statement of issues determines the
scope of the hearing.

§1502.13 Notice of hearing; stay of action.

(aJ If the Commission determines
upon review of the objections and
requests for hearing that a hearing is
justified on amy issue, the Commission
will publish a notice setting forth the
following:

(1) A description of the regulation that
is the subject of the hearing.

(2) A statement specifying any part of
the regulation or order that has been
stayed by operation of law or in the
Commission’s discretion.

(3) The parties to the hearing.

(4) The issues of fact on which a
hearing has been justified.

(5) A statement of any objections or
requests. for hearing for which a hearing
has not been justified, which are subject
to § 1502.10.

(6) The presiding officer, or a
statement that the presiding officer will
be designated in a later notice.

(7) The time within which notices of
participation should be filed under
§ 1502.18.

(8) The date, time, and place of the
prehearing conference, or a statement
that the date, time, and place will be
announced in a later notice. The
prehearing conference may not
commence until after the time expires
for filing the notice of participation
required by § 1502.16(a).

(9) The time within which participants
should submit written information and
views under § 1502.25(b). Additional
copies of material already submitted
under § 1502.25 need not be included
with any later submissions.

(10) The contents of the portions of the
administrative record relevant to the
issues at the hearing. Except for trade
secret or other confidential information,
the disclosure of which is prohibited by
statute, the portions listed will be placed

on public display in the Qffice of the
Secretary before the notice is published.

(b} The statement of the issues
determines the scope of the hearing and
the matters on which evidence may be
introduced. The issues may be revised
by the presiding officer. A participant
may obtain interlocutory review by the
Commission of a decision by the
presiding officer to revise the issues to
include an issue on which the
Commission has not granted a hearing
or to eliminate an issue on which a
hearing has been granted.

(c) A hearing is deemed to begin on
the date of publication of the netice of
hearing,

§1502.14 Effective date of a regulation:
when ne ebjections are filed:

(a) If no objections are filed and no
hearing is requested on a regulation
under § 1502.5, the regulation is effective
on the date specified in the regulation as
promulgated.

(b) The Commission shall publish a
confirmation of the effective date of the
regulation. The Federal Register
document confirming the effective date
of the regulation may extend the time for
compliance with the regulation.

Subpart €—Appearance and
Participation

§ 1502.15 Appearance.

(a) A person who has filed a notice of
participation under § 1502.16 may
appear in person or by counsel or other
representative in any hearing and,
subject to § 1502.27, may be heard
concerning all relevant issues.

(b) The presiding officer may strike a
person’s appearance for violation of the
requirements regarding conduct in
§ 1502.28.

§ 1502.16 Notice of participation.

{a) Within 30 days after publication of
the notice of hearing under § 1502.13, a
person desiring to participate in a
hearing is to file with the Office of the
Secretary a notice of participation in the
following form:

(Date)

Office of the Secretary, Consumer Product
Safety Commission, Room 420, 5401
Westbard Ave., Bethesda, MD. Mailing
address: Office of the Secretary, Consumer
Product Safety Commission, Washington, DC
20207.

Notice of Participation
(Title of Regulation}
Docket No.

Please enter the participation oft

{Name)
(Street address).
(City, State, and Zip Code)
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(Telephone number)
Service on the above will be accepted by:
{Name

(City, State, and Zip Code)

(Telephone number)

The following statements are made as part
of this notice of participation:

A. Specific interests. (A statement of the
specific interest of the person in the
proceeding, including the specific issues of
fact concerning which the person desires to
be heard. This part need not be completed by
a party to the proceeding.)

B. Commitment to participate. (A statement
that the person will present documentary
evidence or testimony at the hearing and will
comply with the requirements of § 1502.25 of
these procedures.)

(Signed)

(b) Any amendment to a notice of
participation should be filed with the
Office of the Secretary and served on all
participants.

(c) No person may participate in a
hearing who has not filed a written
notice of participation or whose
participation has been stricken under
paragraph (e) of this section.

(d) The presiding officer may permit
the late filing of a notice of participation
upon a showing of good cause.

(e) The presiding officer may strike
the participation of a person for
nonparticipation in the hearing or for
failure to comply with any requirement
of this subpart, e,g., disclosure of
information as required by § 1502.25 or
the prehearing order issued under
§ 1502.30. Any person whose
participation is stricken may petition the
Commission for interlocutory review of
that decision.

§ 1502.17 Adbvice on public participation In
hearings.

(a) All inquiries from the public about
scheduling, location, and general
procedures should be addressed to the
Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207, or telephone
(301) 492-6800.

(b) Requests by hearing participants
for changes in the schedule of a hearing
or for filing documents, briefs, or other
pleadings should be made in writing
directly to the presiding officer.

(c) Under no circumstances will the
Office of the General Counsel of CPSC
directly provide advice about a hearing
to any person who is participating or
may participate in the hearing. In every
hearing, certain attorneys in the office
are designated to represent the staff.

Other members of the office, ordinarily

including the General Counsel, are
designated to advise the Commission on
a final decision in the matter. It is not

compatible with these functions, nor
would it be professionally responsible,
for the attorneys in the Office of the
General Counsel also to advise other
participants in a hearing, or for any
attorney who may be called on to advise
the Commission to respond to inquiries
from other participants in the hearing;
such participants may be urging views
contrary to those of the staff involved or
to what may ultimately be the final
conclusions of the Commission.
Accordingly, members of the Office of
the General Counsel, other than the
attorneys responsible for representing
the staff, will not answer questions
about the hearing from any participant
or potential participant.

(d) Participants in a hearing may
communicate with the attorneys
responsible for representing the staff, in
the same way that they may
communicate with counsel for any other
party in interest about the presentation
of matters at the hearing. It would be
inappropriate to bar discussion of such
matters as stipulations of fact, joint
presentation of witnesses, or possible
settlement of hearing issues. Members of
the public, including participants at
hearings, are advised, however, that all
such communications, including those
by telephone, will be recorded in
memoranda that can be filed with the
Office of the Secretary.

(e) Separation of functions and ex
parte communications will be handled
as follows.

(1) An interested person may meet or
correspond with any CPSC
representative concerning a matter prior
to publication of a notice announcing a
formal evidentiary public hearing on the
matter, The provisions of 16 CFR part
1012 apply to such meetings.

{2) Upon publication of a notice
announcing a formal evidentiary public
hearing, the following rules concerning
separation of functions apply:

(i) The CPSC staff members
responsible for preparing evidence and
participating in the hearing in the matter
are, as a party to the hearing,
responsible for all investigative
functions and for presentation of the
position of the staff at the hearing and in
any pleading or oral argument before the
Commission. These representatives of
the staff may not participate or advise in
any decision except as witnesses or
counsel in public proceedings. Except as
provided herein, there shall be no other
communication between representatives
of the staff and representatives of the
various Commissioners’ offices
concerning the matter prior to the
decision of the Commission. The
Commission may, however, designate
other representatives of the staff to

advise the Commission. The designation
will be in writing and filed with the
Office of the Secretary no later than the
time specified in paragraph (f)(2) of this
section for the application of separation
of functions. All employees of the CPSC
other than representatives of the
involved staff (except for those

. specifically designated otherwise) may

be called upon to advise and participate
with the offices of the Commissioners in
their functions relating to the hearing
and the final decision.

(ii) The General Counsel of CPSC
shall designate members of the Office of
the General Counsel to advise and
participate with the staff in its functions
in the hearing and shall designate other
members of the Office of the General
Counsel to advise the offices of the
Commissioners in their functions related
to the hearing and the final decision.
The members of the Office of the
General Counsel designated to advise
the staff may not participate or advise in
any decision of the Commission except
as counsel in public proceedings. The
designation shall be in the form of a
memorandum filed with the Office of the
Secretary and made a part of the
administrative record in the proceeding.
There may be no other communication
between those members of the Office of
the General Counsel designated to
advise the offices of the Commissioners
and any other person in the Office of the
General Counsel or in the involved staff
with respect to the matter prior to the
decision of the Commission. The
General Counsel may assign different
attorneys to advise either the staff or the
offices of the Commissioners at any
stage of the proceedings. The General
Counsel will ordinarily advise and
participate with the offices of the
Commissioners in their functions
relating to the hearing and the final
decision.

{iii) The Commissioners are
responsible for the agency review and
final decision of the matter, with the
advice and participation of anyone in
CPSC other than representatives of the
responsible staff and those members of
the Office of the General Counsel
designated to assist in the staff
functions in the hearing.

(iv) Between the date that separation
of functions applies and the date of the
Commission’s decision on the matter,
communication concerning the matter
involved in the hearing will be restricted
as follows: .

{A) No person outside CPSC may have
an ex parte communication with the
presiding officer or any person
representing the offices of the
Commissioners concerning the matter in
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the hearing. Neither the presiding officer
nor any person representing the offices
of the Commissioners may have any ex
parte communications with & person
outside CPSC concerning the matter in
the hearing. All communications are to
be public communications, as witness or
counsel under the applicable
procedures.

(B) A participant in the hearing may
submit a written communication
concerning a proposal for settlement to
the presiding officer with a request that
it be transmitted to the Commission.
These communications are to be in the
form of pleadings, served on all other
participants, and filed with the Office of
the Secretary like any other pleading.

(C) A written communication contrary
to this section must be immediately
served on all other participants and filed
with the Office of the Secretary by the
presiding officer at the hearing, or by the
Commissioner, depending on who
received the communication. An oral
communication contrary to this section
must be immediately recorded in a
written memorandum and similarly
served on all other participants and filed
with the Office of the Secretary. A
person, including a representative of a
participant in the hearing, who is
involved in an oral communication
contrary to this section, must, if
possible, be made available for cross-
examination during the hearing with
respect to the substance of that
conversation. Rebuttal testimony
pertinent to a written or oral
communication contrary to this section
will be permitted. Cross-examination
and rebuttal testimony will be
transcribed and filed with the Office of
the Secretary.

(D) The making of a communication
contrary to this section may, consistent
with the interests of justice and the
policy of the underlying statute, result in
a decision adverse to the person
knowingly making or causing the
making of such a communication.

Subpart D—Presiding Officer

§ 1502.18 Presiding officer.
The presiding officer in a hearing will

be an administrative law judge qualified
under 5 U.S.C. 3105.

§ 1502.19 Commencement of functions.

The functions of the presiding officer
begin upon designation and end upon
the filing of the initial decision.

§ 1502.20 Authority of presiding officer.

The presiding officer has all powers
necessary to conduct a fair, expeditious,
and orderly hearing, including the power
to—

(a) Specify and change the date, time,
and place of oral hearings and
conferences;

(b) Establish the procedures for use in
developing evidentiary facts, including
the procedures in § 1502.30(b) and to
rule on the need for oral testimony and
cross-examination under § 1502.26{b};

(c) Prepare statements of the areas of
factual disagreement among the
participants;

{(d) Hold conferences to settle,
simplify, or determine the issues in a
hearing or to consider other matters that
may expedite the hearing;

{e) Administer oaths and affirmations;

(f) Control the course of the hearing
and the conduct of the participants;

(g) Examine witnesses and strike or
limit their testimony if they fail to
respond fully to proper questions;

(h) Admit, exclude, or limit evidence;

(i) Set the time for filing pleadings;

(j) Rule on motions and other
procedural matters;

(k) Rule on motions for summary
decision under § 1502.31;

(1) Conduct the hearing in stages if the
number of parties is large or the issues
are numerous and complex;

(m) Waive, suspend, or modify any
procedure in this subpart if the presiding
officer determines that no party will be
prejudiced, the ends of justice will be
served, and the acticon is in accordance
with law;

(n) Strike the participation of any
person under § 1502.16(e) or exclude any
person from the hearing under § 1502.28,
or take other reasonable disciplinary
action; and

(o) Take any other action required for
the fair, expeditious, and orderly
conduct of the hearing.

§ 1502.21 Disquallfication of presiding
officer.

{a) A participant may request the
presiding officer to disqualify himself/
herself and withdraw from the
proceeding. The ruling on any such
request may be appealed in accordance
with § 1502.35(b).

(b) A presiding officer who is aware of
grounds for disqualification, whether or
not raised by a participant, shall
withdraw from the proceeding.

§ 1502.22 Unavalilability of presiding
officer.

(a} If the presiding officer is unable to
act for any reason, the Commission will
assign the powers and duties to another
presiding officer. The substitution will
not affect the hearing, except as the new
presiding officer may order.

(b) Any motion based on the
substitution must be made within 10
days.

Subpart E—~Hearing Procedures

§ 1502.23 Filing and service of
submissions.

(a) Submissions, including pleadings
in a hearing, are to-be filed with the
Office of the Secretary. Two copies shall
be filed. To determine compliance with
filing deadlines in a hearing, a
submission is considered filed on the
day of filing with or mailing to the Office
of the Secretary. When this part allows
a response to a submission and
prescribes a period of time for the filing
of the response, an additional 3 days are
allowed for the filing of the response if
the submission is served by mail.

(b) The person making a submission
shall serve copies of it on the other
participants.

(c) Service is accomplished by mailing
a submission to the address shown in
the notice of participation or by
personal delivery.

(d) All submissions are to be
accompanied by a certificate of service
or by a statement that service is not
required, stating the reason therefor.

(e} No written submission or other
portion of the administrative record may
be held in confidence, except as
provided in § 1502.3.

§ 1502.24 Petition to participate in forma
pauperls.

(a) A participant who believes that
compliance with the filing and service
requirements of this section constitutes
an unreasonable financial burden may
submit to the Commission a petition to
participate in forma pauperis.

(b) The petition will be captioned:
“Request to Participate In Forma
Pauperis, Docket No. . Filing and
service requirements for the petition are
described in paragraph (c) of this
section, whether or not the petition is
granted; The petition must demonstrate
that either:

(1) The participant is indigent and a
strong public interest justifies
participation, or

(2) The participant's participation is in
the public interest because it can be
considered of primary benefit to the
general public.

(c) The Commission may grant or
deny the petition. If the petition is
granted, the participant need file only
one copy of each submission with the
Office of the Secretary. The Office of the
Secretary will make sufficient additional
copies for the administrative record, and
serve a copy on each other participant.
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§ 1502.25 Disclosure of data and
Information to be relled.on by the
participants.

(a) Before the notice of hearing is.
published under § 1502.13, the Assistant
General Counsel for Regulatory Affairs
shall submit the following to the Office
of the Secretary:

{1) The relevant portions of the
administrative record of the proceeding:
Pertions of the administrative record not
relevant to the issues in the hearing are
not required to be submitted.

(2) All other documentary data and
information relied upon.

(3) A narrative position statement on
the factual issues in the notice of
hearing and the type of supporting
evidence the Assistant General Counsel’
intends to introduce.

{b) Within 60 days of the publication
of the notice of hearing or, if no
participant will be prejudiced, within
another period of time set by the
presiding officer, each participant shall
submit to the Office of the Secretary all
data and information specified in
paragraph (a) (2) and (3) of this section
and any objections that the
administrative record filed under
paragraph (a)(1) of this section is.
incomplete, and any documents in the
participants’ files containing factual
information, whether favorable or
unfavorable to the regulation issued by
the Commission, which relates to the:
issues involved in the hearing.

(c) Submissions required by
paragraphs (a) and. (b) of this section
may be supplemented later in the.
proceeding, with the approval of the
presiding officer, upon a showing that
the material in the supplement was not
‘reasonably known or available when
the submission was made, that the
relevance of the material contained in
the supplement could not reasonably
have been foreseen, or that admission of
the material in the supplement is
necessary for a fair determination of the
issues involved in the hearing.

(d) A participant's failure to comply
substantially and in good faith with this
section constitutes a waiver of the right
to participate further in the hearing;
failure of a party to comply constitutes a
waiver of the right to a hearing. ;

(e) Participants may reference each
other’'s submissions. To reduce
duplicative submissions, participants
are encouraged to exchange and
consolidate lists of documentary
evidence. If a particular document is
bulky or in limited supply and cannot
reasonably be reproduced, and it
constitutes relevant evidence, the
presiding officer may authorize
submissien of a reduced number of
copies,

(f) The presiding officer will rule.on
questions relating to this section.

§ 1502.26 Purpose; oral and written
testimony; burden of proof.

(a} The objective of a formal
evidentiary hearing is the fair
determination of relevant facts
consistent with the right of all interested
persons to participate and the public
interest in promptly settling
controversial matters affecting the
public health and welfare.

(b) Accordingly, the evidence at a
hearing is to be developed to the
maximum extent through written
submissions, including written direct
testimony, which may be in narrative or
in question-and-answer form.

(1) Direct testimony will be submitted
in writing, except on a showing that
written direct testimony is insufficient
for a full and true disclosure of relevant
facts and that the participant will be
prejudiced if unable to present oral
direct testimony. If the proceeding
involves particular issues, each party
may determine whether, and the extent
to which, each wishes to present direct
testimony orally or in writing,

{2) Oral cross-examination of
witnesges will be permitted if it appears
that alternative means of developing the
evidence are insufficient for a full and
true disclosure of the facts and that the
party requesting oral cross-examination
will be prejudiced by denial of the

request or that oral cross-examination is

the most effective and efficient means to
clarify the matters at issue.

(3) Witnesses shall give testimony
under oath.

(c) A participant who. proposes to.
substitute a new provision for a
provision objected to has the burden of
proof'in relation to the new provision.

§ 1502.27 Participation of nonparties.

(a} A nonparty participant may—

(1) Attend all conferences (including
the prehearing conference), oral
proceedings, and arguments;

(2) Submit written testimony and
documentary evidence for inclusion in
the record;

(3) File written objections, briefs, and
other pleadings; and

(4) Present oral argument.

(b) A nonparty participant may not—

(1) Submit written interrogatories; or

(2) Conduct cross-examination.

(c) A person whose petition is the
subject of the hearing has the same right
as a party.

(d) A nonparty participant will be
permitted additional rights if the
presiding officer concludes that the
participant’s interests would not be
adequately protected otherwise or that

broader participation is required for a
full and true disclosure of the facts, but
the rights of a nonparty participant may
not exceed the rights of a party.

§ 1502.28 Conduct at oral hearings or
conferences.

All participants ir a hearing will
conduct themselves with dignity and
observe judicial standards of practice
and ethics. They may not indulge in
personal attacks, unseemly wrangling,
or intemperate accusations or
characterizations. Representatives of
parties shall, to the extent possible,
restrain clients from improprieties in
connection with any proceeding.
Disrespectful, disorderly, or
contumacious language or conduct,
refusal to comply with directions, use of
dilatory tactics, or refusal to adhere to
reasonable standards of orderly and
ethical conduct during any hearing shall
constitute grounds for immediate
exclusion from the proceeding by the
presiding officer.

§ 1502.29° Time and place of prehearing
conference.

A prehearing conference will
commence at the date, time, and place
announced in the notice of hearing, or in
a later notice, or as specified by the
presiding officer in a notice modifying a
prior notice. At the prehearing ’
conference, insofar as practicable at
that time,, the presiding officer will
establish the methods and procedures to
be used in developing the evidence,
determine reasonable time periods. for
the conduct of the.hearing, and.
designate the times.and places for the
production. of witnesses for direct and
cross-examination, if leave to.conduct.
oral examination is granted on any
issue..

§ 1502.30 Prehearing conference
procedure.

(a) Participants in a hearing are to
appear at the prehearing conference
prepared to discuss and resolve all
matters specified in paragraph (b) of this
section.

(1} To expedite the hearing, -
participants are encouraged to prepare
in advance for the prehearing
conference. Participants should

- cooperate with each other, and should

request information and begin
preparation of testimony at the earliest
possible time. Failure of a participant to
appear at the prehearing conference or
to raise matters that reasonably could
be anticipated and resolved at that time
will not delay the progress of the
hearing and: constitutes a waiver of the
rights of the participant regarding such
matters as objections to the agreements
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reached, actions taken, or rulings issued
by the presiding officer at or as a result
of the prehearing conference and may
be grounds for striking the participation
under § 1502.16.

(2) Participants shall bring to the
prehearing conference the following
specific information, which will be filed
with the Office of the Secretary under
§ 1502.23:

(i) Any additional information desired
to supplement the submission filed
under § 1502.25; the supplement may be
filed if approved under § 1502.25.

(ii) A list of all witnesses whose
testimony will be offered, orally or in
writing, at the hearing, with a full
curriculum vitae for each. Additional
witnesses may be identified later, with
the approval of the presiding officer, on
a showing that the witness was not
reasonably available at the time of the
prehearing conference, that the
relevance of the witness's views could
not reasonably have been foreseen at
that time, or for other good cause
shown, as where a previously identified
witness i8 unforeseeably unable to
testify.

(iii) All prior written statements,
including articles and any written
statement signed or adopted, or a
recording or transcription of an oral
statement made, by persons identified
as witnesses if—

(A) The statement is available without
making a request to the witness;

(B) The statement relates to the
subject matter of the witness's
testimony; and

{(C) The statement either was made
before the time the person agreed to
become a witness or has been made
publicly available by the person.

{b) The presiding officer will conduct
a prehearing conference for the
following purposes:

(1) To determine the areas of factual
disagreement to be considered at the
hearing. The presiding officer may hold
conferences off the record in an effort to
reach agreement on disputed factual
questions, subject to the ex parte
limitations in § 1502.17(f).

{2) To identify the most appropriate
techniques for developing evidence on
issues in controversy and the manner
and sequence in which they will be
used, including, where oral examination
is to be conducted, the sequence in
which witnesses will be produced for,
and the time and place of, oral
examination. The presiding officer may
consider, but is not limited to, the
following techniques.

(i) Submission of narrative statements
of position on factual issues in
controversy.

(ii) Submission of evidence or
identification of previously submitted
evidence to support such statements,
such as affidavits, verified statements of
fact, data, studies, and reports.

(iii) Exchange of written
interrogatories directed to particular
witnesses.

{iv) Written requests for the
production of additional documentation,
data, or other relevant information.

{v) Submission of written questions to
be asked by the presiding officer of a
specific witness.

(vi) Identification of facts for which
oral examination and/or cross-
examination is appropriate.

(3) To group participants with
substantially like interests for
presenting evidence, making motions
and objections, including motions for
summary decision, filing briefs, and
presenting oral argument.

{4) To hear and rule on objections to
admitting information submitted under
§ 1502.25 into evidence.

(5) To obtain stipulations and
admissions of facts.

(6) To take other action that may
expedite the hearing.

(c) The presiding officer shall issue,
orally or in writing, a prehearing order
reciting the actions taken at the
prehearing conference and setting forth
the schedule for the hearing. The order
will contro! the subsequent course of the
hearing unless modified by the presiding
officer for good cause.

§ 1502.31 Summary decisions.

(a) After the hearing commences, a
participant may move, with or without
supporting affidavits, for a summary
decision on any issue in the hearing.
Any other participant may, within 10
days after service of the motion, which
time may be extended for an additional
10 days for good cause, serve opposing
affidavits or countermove for summary
decision. The presiding officer may set
the matter for argument and call for the
submission of briefs.

(b) The presiding officer will grant the
motion if the objections, requests for
hearing, other pleadings, affidavits, and
other material filed in connection with
the hearing, or matters officially noticed,
show that there is no genuine issue as to
any material fact and that a participant
is entitled to summary decision.

(c) Affidavits should set forth facts
that would be admissible in evidence
and show affirmatively that the affiant
is competent to testify to the matters
stated. When a properly supported
motion for summary decision is made, a
participant opposing the motion may not
rest upon mere allegations or denials or
general descriptions of positions and

contentions; affidavits or other
responses must set forth specific facts
showing that there is a genuine issue of
fact for the hearing.

{d) Should it appear from the
affidavits of a participant opposing the
motion that for sound reasons stated,
facts essential to justify the opposition
cannot be presented by affidavit, the
presiding officer may deny the motion
for summary decision, allow additional
time to permit affidavits or additional
evidence to be obtained, or issue other
just order.

(e) If on motion under this section a
summary decision is not rendered upon
the whole case or for all the relief asked,
and evidentiary facts need to be
developed, the presiding officer will
issue an order specifying the facts that
appear without substantial controversy
and directing further evidentiary
proceedings. The facts so specified will
be deemed established.

{f) A participant submitting or
opposing a motion for summary decision
may obtain interlocutory review by the
Commission of a summary decision of
the presiding officer.

§ 1502.32 Receipt of evidence.
{a) A hearing consists of the

_development of evidence and the

resolution of factual issues as set forth
in this subpart and in the prehearing
order.

{b) All orders, transcripts, written
statements of position, written direct
testimony, written interrogatories and
responses, and any other written
material submitted in the proceeding
comprise the administrative record of
the hearing, and will be promptly placed
on public display in the Office of the
Secretary, except as ordered by the
presiding officer.

(c) Written evidence, identified as
such, is admissible unless a participant
objects and the presiding officer
excludes it on objection of a participant
or on the presiding officer's own
initiative.

(1) The presiding officer may exclude
written evidence as inadmissible only
if—

(i) The evidence is irrelevant,
immaterial, unreliable, or repetitive;

(ii) Exclusion of part or all of the
written evidence of a participant is
necessary to enforce the requirements of
this subpart; or

(iii) The evidence was not submitted
as required by § 1502.25.

(2) Items of written evidence are to be
submitted as separate documents,
sequentially numbered, except that a
voluminous document may be submitted
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in the form of a cross-reference to the
documents filed under § 1502.25.

{3) Written evidence excluded by the
presiding officer as inadmissible
remains a part of the administrative
record, as an offer of proof, for judicial
review.

(d) Testimony, whether on direct or on
cross-examination, is admissible as
evidence unless a participant objects
and the presiding officer excludes it.

(1) The presiding officer may exclude
oral evidence as inadmissible only if—

(i) The evidence is irrelevant,
immaterial, unreliable, or repetitive; or

(it) Exclusion of part or all of the
evidence is necessary to enforce the
requirements of these procedures.

(2) If oral evidence is excluded as
inadmissible, the participant may take
written exception to the ruling in a brief
to the Commission, without taking oral
exception at the hearing. Upon review,
the Commission may reopen the hearing
to permit the evidence to be admitted if
the Commission determines that its
exclusion was erroneous and.
prejudicial. .

(e} The presiding officer may schedule
conferences as needed to monitor the
progress of the hearing, narrow and
simplify the issues; and consider and
rule on motions, requests, and other
matters concerning the development of
the evidence.

(f) The presiding officer will conduct
such proceedings as are necessary for
the taking of oral testimony, for the oral
examination of witnesses by the
presiding officer on the basis of written
questions previously submitted by the
parties, and for the conduct of cross-
examination of witnesses by the parties.
The presiding officer shall exclude
irrelevant or repetitious written
questions and limit oral cross-
examination to prevent irrelevant or
repetitious examination. '

(8) The presiding officer shall order
the proceedings closed for the taking of
oral testimony relating only to trade
secrets and privileged or confidential
commercial or financial information.
Participation in closed proceedings will

be limited to the witness, the witness’s

counsel, and Federal Government
employees.

§ 1502.33 Officlal notice.

(a) Official notice may be taken of
such matters as might be judicially
noticed by the courts of the United
States or of any other matter peculiarly
within the general knowledge of CPSC
as an expert agency.

(b) If official notice is taken of a
material fact not appearing in the
evidence: of record, a participant, on

timely request, will be afforded an
opportunity to show the contrary.

§ 1502.34 Brlefs and arguments.

(a) Promptly after the taking of
evidence is completed, the presiding
officer will announce a schedule for the
filing of briefs. Briefs are to be filed
ordinarily within 45 days of the close of
the hearing. Briefs must include a
statement of position on each issue, with
specific and complete citations to the
evidence and points of law relied on.
Briefs must contain proposed findings of
fact and conclusions of law.

(b) The presiding officer may, as a
matter of discretion, permit oral
argument after the briefs are filed.

(c) Briefs and oral argument shall
refrain from disclosing specific details of
written and oral testimony and
documents relating to trade secrets and
privileged or confidential commercial or
financial information, except as
specifically authorized in a protective
order issued by the presiding officer.

§ 1502.35 Interlocutory appeal from ruling
of presiding officer.

{a) Except as provided in paragraph
{b) of this section and in §§ 1502.13(b),
1502.16(e), 1502.31(f), and 1502.37(d)
authorizing interlocutory appeals,
rulings of the presiding officer may not
be appealed to the Commission before
the Commission’s consideration of the
entire record of the hearing,

{b) A ruling of the presiding officer is
subject to interlocutory appeal to the
Commission if the presiding officer
certifies on the record or in writing that
immediate review is necessary to
prevent exceptional delay, expense, or
prejudice to any participant or

_substantial harm to the public interest.

(c) When an interlocutory appeal is
made to the Commission, a participant
may file a brief with the Commission
only if such is specifically authorized by
the presiding officer or the Commission,
and, if such authorization is granted,
within the period the Commission
directs. If a participant is authorized to
file a brief, any other participant may
file a brief in opposition, within the
period the Commission directs. If no
briefs are authorized, the appeal will be
presented as an oral argument to the
Commission. The oral argument will be
transcribed. If briefs are authorized, oral
argument will be heard only at the
discretion of the Commission.

§ 1502.36 Official transcript.

(a) The presiding officer will arrange
for a verbatim stenographic transcript of
oral testimony and for necessary copies
of the transcript.

{b) One copy of the transcript will be
placed on public display in the Office of
the Secretary upon receipt.

(c) Copies of the transcript may be
obtained by application to the official
reporter and payment of costs thereof,

(d) Witnesses, participants, and
counsel have 30 days from the time the
transcript becomes available to propose
corrections in the transcript of oral
testimony. Corrections are permitted
only for transcription errors. The
presiding officer shall promptly order
justified corrections.

§ 1502.37 Motions.

(a) Except for a motion made in the
course of an oral hearing before the
presiding officer, a motion on any matter
relating to the proceeding shall be filed
under § 1502.23 and must include a draft
order.

(b) A response may be filed within 10
days of service of a motion. The time
may be shortened or extended by the
presiding officer for good cause shown..

(c) The moving party has no right to
reply, except as permitted by the
presiding officer.

(d) The presiding officer shall rule
upon the motion and may certify that
ruling to the-Commission for
interlocutory review.

Subpart F—Administrative Record

§ 1502.38 Administrative record of a
hearing.

(a) The record of a hearing consists
of— .

(1) The regulation or notice of
opportunity for hearing that gave rise to
the hearing;

(2) All objections and requests for
hearing filed with the Office of the
Secretary under §§ 1502.5 and 1502.6;

(3) The notice of hearing published
under § 1502.13;

(4) All notices of participation filed
under § 1502.16;

(5) All Federal Register notices
pertinent to the proceeding;

(8) All submissions filed under
§ 1502.24, e.g., the submissions required
by § 1502.25, all other documentary
evidence and written testimony,.
pleadings, statements of position, briefs,
and other similar documents;

(7) The transcript, written order, and
all other documents relating to the
prehearing conference, prepared under
§ 1502.30;

(8) All documents relating to any
motion for summary decision under
§ 1502.31;

(9) All documents of which official
notice is taken under § 1502.33;
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(10) All pleadings filed under
§ 1502.34;

(11) All documents relating to any
interlocutory appeal under § 1502.35;

(12) All transcripts prepared under
§ 1502.36; and

(13) Any other document relating to
the hearing and filed with the Office of
the Secretary by the presiding officer or
any participant.

{b) The record of the administrative
proceeding is closed—

{1) With respect to the taking of
evidence, when specified by the
presiding officer; and

(2) With respect to pleadings, at the
time specified in § 1502.34(a) for the
filing of briefs.

{c) The presiding officer may reopen
the record to receive further evidence at
any time before the filing of the initial
decision.

§ 1502.39 Examination of record.

Except as provided in § 1502.3,
documents in the record will be publicly
available. Documents available for
examination or copying will be placed
on public display in the Office of the
Secretary promptly upon receipt in that
office.

Subpart G—Initial and Final Decision

§ 1502.40 initial decision.

(a) The presiding officer shall prepare
and file an initial decision as soon as
practicable after the filing of briefs and
oral argument.

{b} The initial decision shall contain—

(1) Findings of fact based upon
relevant, material, and reliable evidence
of record;

(2) Conclusions of law;

(3) A discussion of the reasons for the
findings and conclusions, including a
discussion of the significant contentions
made by any participant;

(4) Citations to the record supporting
the findings and conclusions;

(5) An appropriate regulation
supported by substantial evidence of
record and based upon the findings of
fact and conclusions of law (unless the
initial decision is to not issue a
regulation);

(8) An effective date for the regulation
(if any), together with an explanation of
whgr the effective date is appropriate;
an

(7) The periods of time for filing
exceptions to the initial decision with
the Office of the Secretary and for filing
replies to such exceptions, in .
accordance with §1502.41(a)~(c}.

{c) The initial decision must refrain
from disclosing specific details of trade
secrets and privileged or confidential
commercial or financial information,

except as specifically authorized in a
protective order issued by the presiding
officer.

(d) The initial decision is to be filed
with the Office of the Secretary and
served upon all participants. Once the
initial decision is filed with the Office of
the Secretary, the presiding officer has
no further jurisdiction over the matter,
and any motions or requests filed with
the Office of the Secretary will be
decided by the Commission.

(e) The initial decision becomes the
final decision of the Commission by
operation of law unless a participant
files exceptions with the Office of the
Secretary under § 1502.41(a) or the
Commission files a notice of review
under § 1502.41(f).

{f) Notice that an initial decision has
become the decision of the Commission
without appeal to or review by the
Commission will be published in the
Federal Register. The Commission also
may publish the decision when it is of
widespread interest.

§ 1502.41 Appeal from or review of Initial
decision.

(a) A participant may appeal an initial
decision to the Commission by filing
exceptions with the Office of the
Secretary, and serving them on the other
participants within the period specified
in the initial decision. The period for
appeal to the Commission may not
exceed 30 days, unless extended by the
Commission under paragraph (d) of this
section.

(b) Exceptions must specifically
identify alleged errors in the findings of
fact or conclusions of law in the initial
decision, and provide supporting
citations to the record. Oral argument
before the Commission may be
requested in the exceptions.

{c) Any reply to the exceptions shall
be filed and served within the period
specified in the initial decision. The
period may not exceed 30 days after the
end of the period (including any
extensions) for filing exceptions, unless
extended by the Commission under
paragraph (d) of this section.

(d) The Commission may extend the
time for filing exceptions or replies to
exceptions for good cause shown.

(e) If the Commission decides to hear
oral argument, the participants will be
informed of the date, time, and place of
the argument, the amount of time
allotted to each participant, and the
issues to be addressed.

(f) Within 10 days following the
expiration of the time for filing
exceptions (including any extensions),
the Commission may file with the Office
of the Secretary, and serve on the
participants, a notice of the

Commission’s determination to review
the initial decision. The Commission
may invite the participants to file briefs
or present oral argument on the matter.
The time for filing briefs or presenting
oral argument will be specified in that or
a later notice.

§ 1502.42 Decision by Commission on
appeal or review of initial decision.

{a) On appeal from or review of the
initial decision, the Commission has all
the powers given to the presiding officer
with respect to the initial decision. On
the Commission’s own initiative or on
motion, the Commission may remand
the matter to the presiding officer for
any further action necessary for a
proper decision.

{b) The scope of the issues at the
public hearing is the same as the scope
of the issues on appeal at the public
hearing unless the Commission specifies
otherwise.

{c) As soon as possible after the filing
of briefs and the presentation of any
oral argument, the Commission will
issue a final decision in the proceeding,
which meets the requirements
established in § 1502.40 (b) and (c).

(d) The Commission may adopt the
initial decision as the final decision.

(e) Notice of the Commission’s
decision will be published in the Federal
Register. The Commission may also
publish the decision when it is of
widespread interest.

§ 1502.43 Reconsideration and stay of
Commission’s action.

Following notice or publication of the
final decision, a participant may petition
the Commission for reconsideration of
any part or all of the decision or may
petition for a stay of the decision.

Subpart H—Judiclal Review

§ 1502.44 Review by the courts.

(a) The Commission’s final decision
constitutes final agency action from
which a participant may petition for
judicial review under the statutes
governing the matter involved. Before
requesting an order from a court for a
stay of the Commission’s action pending
judicial review, a participant shall first
submit a petition for a stay of action
under § 1502.43.

(b) Under 28 U.S.C. 2112(a), CPSC will
request consolidation of all petitions
related to a particular matter.

§ 1502.45 Coples of petitions for judicial
review.

The General Counsel of CPSC has
been designated by the Commission as
the officer on whom copies of petitions
for judicial review are to be served. This
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officer is responsible for filing the record
on which the final decision is based. The
record of the proceeding is certified by
the Secretary of the Commission.

Dated: February 22, 1991,
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 914915 Filed 3-5-91; 8:45 am]
BILLING CODE 8355-01-M

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301 ‘

Privacy Act

AGENCY: Tennessee Valley Authority
(TVA).
ACTION: Final rule.

SUMMARY: This rule updates the list of
published system of records notices.
Section 1301.24 is amended to reflect the
change of the name of the “Cooperative
Training Program for Construction
Craftsmen-TVA"” system of records to
“Upgrade Craft Training Program-TVA."
EFFECTIVE DATE: March 6, 1991

FOR FURTHER INFORMATION CONTACT:
Ronald E. Brewer, TVA Privacy Act
Officer, (615) 751-2520.

SUPPLEMENTARY INFORMATION: This rule
was not published in proposed form
since it relates to agency practice. Since
this rule is nonsubstantive, it is being
made effective immediately. (March 6,
1991).

List of Subjects in 18 CFR Part 1301

Administrative practice and
procedure, Freedom of Information,
Privacy Act, Sunshine Act.

For the reasons set forth in the
preamble, title 18, chapter XIII of the
Code of Federal Regulations is amended
as follows:

PART 1301—PROCEDURES

1. The authority citation for part 1301
continues to read as follows:

Authority: 48 Stat. 58, as amended; 16
U.5.C. 831-831dd, unless otherwise noted.

2. Section 1301.12 is amended by

revising paragraph (d) to read as
follows:

§ 1301.12 Definitions.

* N 3 « *

(d) The term “TVA system notice”
means a notice of a TVA system
published in the Federal Register
pursuant to the Act. TVA has published
TVA system notices about the following
TVA systems: '

Apprentice Training Record System-TVA

Personnel Files-TVA

Upgrade Craft Training Program-TVA

Demonstration Farm Records-TVA

Discrimination Complaint Files-TVA

Employee Accident Information System-TVA

Employee Accounts Receivable-TVA :

Employee Alleged Misconduct Investigatory
Files-TVA

Medical Record System-TVA

Employee Statement of Employment and
Financial Interests-TVA

Payroll Records-TVA

Travel History Records-TVA

Employment Applicant Files-TVA

Grievance Records-TVA

LAND BETWEEN THE LAKES® Hunter
Records-TVA ’

LAND BETWEEN THE LAKES?® Register of
Law Violations-TVA

Employee Supplementary Vacancy
Announcement Records-TVA )

Consultant and Personal Service Contractor
Records-TVA

Nuclear Quality Assurance Personnel
Records-TVA

Questionnaire—Farms in Vicinity of
Proposed or Licensed Nuclear Power Plant-
TVA )

Radiation Dosimetry Personnel Monitoring
Records-TVA

Retirement System Records-TVA

Test Demonstration Farm Records-TVA

Woodland Resource Analysis Program Input
Data-TVA

Electricity Use, Rate, and Service Study
Records-TVA

LAND BETWEEN THE LAKES® Mailing
Lists-TVA

OIG Investigative Records-TVA

Call Detail Records-TVA

Office of Nuclear Power Call Detail Records-
TVA

Project/Tract Files-TVA

Building Access Security Records-TVA

* * * - *

3. Section 1301.24 is amended by
revising the first sentences of
paragraphs (b)(1) and (c)(1) to read as
follows:

§ 1301.24 Specific exemptions.

* * * L *

(b)(1) The TVA systems “Apprentice
Training Record System-TVA,"”
“Consultant and Personal Service
Contractor Records-TVA,” “Upgrade
Craft Training Program-TVA,"
“Employment Applicant Files-TVA,”
“Personnel Files-TVA,” and “Nuclear
Quality Assurance Personnel Records-
TVA” are exempted from subsections
(d); (e}(4)(H); (£)(2), (3), and (4) of 5 -
U.S.C. 552a and corresponding sections
of these rules to the extent that
disclosure of material would reveal the
identity of a source who furnished
information to the Government under an
express promise that the identity of the
source would be held in confidence, or
prior to September 27, 1975, under an
implied promise that the identity of the

source would be held in confidence.

* & *

* * * * L 4

(c)(1) The TVA systems “Apprentice
Training Record System-TVA,”
“Consultant and Personal Service
Contractor Records-TVA,” “Upgrade
Craft Training Program-TVA,”
“Employment Applicant Files-TVA,"”
and “Personnel Files-TVA,” are
exempted from subsections (d);
(e}(4)(H); ()(2), (3), and (4) of 5 U.S.C.
552a and corresponding sections of
these rules to the extent that disclosure
of testing or examination material used
solely to determine individual
qualifications for appointment or
promotion in the Federal service would
compromise the objectivity or fairness
of the testing or examination
process. * * *

* n * - *

Louis S. Grande,

Vice President, Information Services.
[FR Doc. 91-5183 Filed 3-5-91; 8:45 am]
BILLING CODE 8120-02-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33CFRPart3

[CGD 90-063]

Realignment of Marine inspection
Zones and Captain of the Port Zones
for Western Alaska and Prince William
Sound, Alaska

AGENCY: Coast Guard, DOT.
ACTION: Final rule; correction.

SUMMARY: The Coast Guard is
correcting an administrative error in a
final rule that appeared in the Federal
Register on Wednesday, December 19,
1990 (CGD 90-063), and another such
error in a subsequent correction
document that appeared in the Federal
Register on Tuesday, January 22, 1991
(CGD 90-063 also).

FOR FURTHER INFORMATION CONTACT:

Lieutenant James H. McDowell, Project
Manager, Office of Marine Safety,
Security, and Environmental Protection
(G-MPS-3), {(202) 267-0491, between 7
a.m. and 3:30 p.m., Monday through
Friday, except Federal holidays.

Corrections

1. In FR Document 80-29637, beginning
on page 52046 in the issue of
Wednesday, December 19, 1990, make
the following correction:
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On page 52048, in the second column,
in the heading, remove "RIN 2115~

2. In FR Document 91-1372, beginning
on page 2134 in the issue of Tuesday,
January 22, 1991, make the following
correction:

On page 2134, in the first column, in
the heading, remove "“RIN 2115-AD85".

Dated: February 28, 1991.
D.H. Whitten,
Captain, U.S. Coast Guard, Acting Chief,
Office of Marine Safety, Security and
Environmental Protection.
[FR Doc. 81-5254 Filed 3-6~91; 8:45 am]
BILLING CODE 4810-14-M

33 CFR 165

[{CGD1 91-009]

Security Zone Regulations: Upper Bay
and Lower Bay of New York and New
Jersey

AGENCY: Coast Guard, DOT.

AcTiON: Emergency rule.

SUMMARY: The Coast Guard is
establishing a security zone around
vessels involved in the logistical support
of “Operation Desert Storm" as they
transit, anchor or moor in the Upper Bay
or Lower Bay of New York and New
Jersey. This zone is needed to safeguard
personnel and property against sabotage
or other subversive acts, accidents, or
other causes of similar nature. Entry into
or movement within this zone, is
prohibited unless authorized by the
Captain of the Port, New York.
EFFECTIVE DATES: This regulation
becomes effective at 07:01 a.m. local
time on 28 February 1991. It terminates
at 07:00 a.m. on 31 May 1991 unless
terminated sooner by the Captain of the
Port, New York.
FOR FURTHER INFORMATION CONTACT:
LT]G C.W. Jennings of Captain of the
Port, New York (212) 668-7737.
SUPPLEMENTARY INFORMATION: In .
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent destruction to
government property or loss of life.

Drafting Information

The drafters of this regulation are
LTJG C.W. Jennings, project officer,
Captain of the Port, New York, and LT
R.E. Korroch, project attorney, First
Coast Guard District Legal Office.

Discussion of Regulation

The circumstances requiring this
regulation result from ongoing activities
in the Upper Bay and Lower Bay of New
York and New Jersey in support of
“Operation Desert Storm”. These
activities include but are not limited to
the storage, loading and transport of
military cargoes and/or personnel on
vessels chartered by or wholly owned
by the United States.

This regulation is issued pursuant to
50 U.S.C. 191 as set out in the authority
citation for all of part 165.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water) Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing,
subpart D of part 185 of title 33, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for part 165
continues to read as follows:

Authority 33 U.S.C. 1225 and 1231; 50 U.S.C.

191; 49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
8.04-6 and 33 CFR 160.5.

2. A new § 165.T1009 is added to read
as follows:

§ 165.T1009 Security Zone: Upper Bay of
New York Harbor.

(a) Location. The following areas are
established as a Security Zone during
the conditions specified:

(1) That portion of the Upper Bay of
New York Harbor within the waters
bound by a line drawn from the
northeast corner of Global Marine
Terminal, Bayonne, New Jersey thence
east southeast to the Gowanus Flats
Lighted Gong Buoy 27 (LLN 32295}
thence south southwest to the Kill Van
Kull Lighted Junction Buoy “KV" (LLN
34505) thence west northwest to Exxon
Pier 7 at Constable Hook, Bayonne, New
Jersey thence northerly along the
shoreline to the point of origin. This
zone will be active during the loading,
unloading, storage, embarkation or
disembarkation of military cargoes or
personnel to or from vessels being
operated in support of “Operation
Desert Storm".

(2} The waters of the Upper Bay and
Lower Bay of New York and New Jersey
within 500 yards fore and aft, and 200
yards port and starboard of any vessel
involved in support activities for
“Operation Desert Storm” as it transits
those waters.

(3) The waters of the Upper Bay and
Lower Bay of New York and New Jersey
within a 500 yard radius of any vessel
involved in support activities for

“Operation Desert Storm” as it lies at
anchor in those waters.

(b) Effective dates. This regulation
becomes effective at 07:01 a.m. local
time 28 February 1991. It terminates at
07:00 a.m. on 31 May 1991 unless
terminated sooner by the Captain of the
Port, New York. The Captain of the Port
will notify the maritime community of
the periods during which the areas
described in this security zone will be
active by providing advance notice via a
Marine Safety Information Radio
Broadcast. Subsequent broadcasts will
also be published for the duration of the
zZone.

(c) Regulations. In accordance with
the general regulations in Section 165.33
of this part, entry into or movement
within these zones is prohibited unless
authorized by the Captain of the Port.
Section 165.33 also contains other
general requirements. Representatives
of the Captain of the Port will be on
scene to enforce the areas described in
this zone during their activation.

Dated: February 15, 1991.
RM. Larrabee,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 81-5255 Filed 3-5-91; 8:45 am]
BILLING CODE 4910-14-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 302-11
[FTR Amendment 14]
RIN 3090-AD86

Federal Travel Regulation; Relocation
Income Tax Allowance

AGENCY: Federal Supply Service, GSA.
ACTION: Final rule.

SUMMARY: Certain States do not allow
the deduction of all or part of the
moving expenses that are deductible for
Federal income tax purposes. This rule
implements new procedures to be used
in calculating the relocation income tax
(RIT) allowance payable to employees
for the additional income taxes they
incur when one of those States is the
taxing jurisdiction. This rule also
updates the examples in the RIT
allowance regulation to reflect current
Federal income tax rates and removes
Figures 302-11(a) and 302-11(b} which
are unnecessary and may cause
confusion.

EFFECTIVE DATE: January 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Robert Clauson, Travel Management
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Nivision (FBT), Washington, DC 20406,
telephone FTS 557-1253 or commercial
(703) 557-1253.

SUPPLEMENTARY INFORMATION: Certain
States do not allow deduction of all or
part of the moving expenses that are
deductible for Federal income tax
purposes. As a consequence, relocated
Federal Government employees are
incurring additional State income taxes
when filing tax returns in those States.
Current RIT allowance procedures do
not provide for the reimbursement of
these additional taxes. To rectify the
inequity to Federal Government
employees relocating to those States,
new RIT allowance procedures have
been developed to provide for the
reimbursement of the additional income
taxes.

The General Services Administration
has determined that this rule is not a
major rule for the purposes of Executive
Order 12291 of February 17, 1981,
because it is not likely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs to consumers or others; or -
significant adverse effects. The General
Services Administration has based all
administrative decisions underlying this
rule on adequate information concerning
the need for and consequences of this
rule; has determined that the potential
benefits to society from this rule
outweigh the potential costs and has
maximized the net benefits; and has
chosen the alternative approach
involving the least net cost to society.

List of Subjects in 41 CFR Part 302-11

Government employees, Income taxes,
Relocation allowances and entitlements,
Transfers, Travel and transportation
expenses.

For the reasons set out in the
preamble, 41 CFR part 302-11 is
amended as follows:

PART 302-11—RELOCATION INCOME
TAX (RIT) ALLOWANCE

1. The authority citation for part 302-
11 continues to read as follows:

Authority: 5 U.S.C. 5721-5734; 20 U.S.C.
905(a); E.O. 11609, July 22, 1971 (38 FR 12747);
E.O. 12466, February 27, 1984 (49 FR 7349).

2. Section 302-11.5 is amended by
revising paragraphs (i) and (k}, and by
adding new paragraphs (o) and (p) to
read as follows:

§ 302-11.5 Definitions and discussion of
terms.
* * * * *

(i) Marginal tax rate (MTR). The tax
rate (for example, 33 percent) applicable
to a specific increment of income. The
Federal and State marginal tax rates to

be used in calculating the RIT allowance
are provided in appendices A, B, and C
of this part. (See § 302-11.8({e)(3) for
instructions on local marginal tax rate
determinations)

* * * * *

(k) Gross-up. Payment for the
estimated additional income tax liability
incurred by an employee as a result of
reimbursements or payments by the
Government for the covered moving
expenses listed in § 302-11.3.

(o) State gross-up. Payment for the
estimated additional State income tax
liability incurred by an employee as a
result of reimbursements or payments
by the Government for the covered
moving expenses listed in § 302-11.3
that are deductible for Federal income
tax but not for State income tax
purposes.

(p) State gross-up formula. The
formula prescribed in § 302-11.8(f)(3) to
be used in determining the amount to be
included in the RIT allowance to
compensate an employee for the
additional State income tax incurred in
States that do not allow the deduction of
moving expenses.

§ 302-11.7 [Amended]

3. Section 302-11.7(e)(2) is amended
by removing the reference “§ 302-
11.8(f)(4)” and adding in its place
“§ 302-11.8(f)(5)".

4. Section 302-11.8 is amended by
revising paragraphs (b)(1)(iii) and (c)(3);
by removing paragraph (c)(6); by
revising paragraphs (e)(1), (e)(2)(iii).
(e)(4)(i) (A) through (C), and (f) (1) and
{2); by redesignating paragraphs (f) (3)
through (5) as paragraphs (f} (4) through
(6) and adding a new paragraph {f)(3);
and by removing paragraph (h) to read
as follows:

§ 302-11.8 Rules and procedures for
determining the RIT allowance in Year 2.

* - * * *

(b) * * *
1 * * &

(iii) Prior to the Tax Reform Act of
1986, it was assumed that the
employee’s (and spouse’s, if a joint
return is filed) earned income, filing
status, and CMTR determined for Year 1
{and used in determining the RIT
allowance in Year 2) would remain the
same or would not be substantially
different in the second and subsequent
tax years. However, the Tax Reform Act
of 1986 substantially changed the
Federal tax structure making it
necessary to compute a separate CMTR
for Year 1 and for Year 2. (Sece
paragraph {e) of this section.) The
formula for calculating the RIT
allowance to be paid in 1988 and

subsequent years is shown in paragraph
(F) of this section. It is assumed that
within the accuracy of the calculation,
the State and local tax rates for Year 1
and Year 2 will remain the same or will
not be substantially different. Therefore,
the State and local tax rates for Year 1
shall be used in calculating the CMTR
for Year 2

* * * * *

(C] * & &k

(3) Procedures and examples are
provided herein as if all moving expense
reimbursements are received in one year
with all moving expense deductions
applied in that same year to arrive af the
covered taxable reimbursements.
However, when reimbursements span
more than one year, the amount of
covered taxable reimbursements must
be determined separately for each
reimbursement year (Year 1). The
maximum moving expense deductions
apply to the entire move. Under IRS tax
regulations, the employee has some
discretion as to when he/she claims
these deductions (e.g., in the year of the
move when the expense was paid or in
the year of reimbusement, if these
actions do not occur in the same year).
However, for purposes of the RIT
allowance procedures, the moving
expense deductions will be applied in
the year that the corresponding
reimbursement is made. For example, if
an employee incurred and was
reimbursed $1,000 for a househunting
trip and temporary quarters in 1989 and
an additional $1,000 for temporary
quarters in 1990, this employee,
according to his/her particular situation
and tax filing status, may deduct $1,500
of these expenses in moving expense
deductions. In calculating the RIT
allowance for 1989, $1,000 of the $1,500
deduction is used to offset the $1,000
reimbursement in 1989 resulting in zero
covered taxable reimbursements for the
househunting trip and temporary
quarters for 1989. The remaining $500
(balance of the $1,500 not used in
determining covered taxable
reimbursements for 1989) will be used to
offset the $1,000 temporary quarters
reimbursement in 1990 (second Year 1),
leaving $500 of the temporary quarters
reimbursement as a covered taxable
reimbursement for 1990.

* * * * ~

(e) « N . ,

(1) Federal marginal tox rates. 1ne
Federal marginal tax rates forYear 1
and Year 2 are determined by using the
income level and filing status
determined under paragraph (d) of this
section and contained in the certified
statement by the employee {or employee
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and spouse) on the RIT allowance claim,
and applying the prescribed Federal tax

tables contained in appendices A and C -

of this part 302-11. For example, if the
income level for the 1989 tax year (Year
1) was $84,100 for a married employee
filing a Federal joint return, the Federal
marginal tax rate would be 33 percent
for Year 1 (1989) (see appendix A of this
part 302-11) and 28 percent for Year 2
(1990) (see appendix C of this part 302~
11). These rates would be used
regardless of how much of the $84,100
was attributable to reimbursement for
the employee’s relocation expenses.

Note: These marginal rates are different
from the withholding tax rate used for WTA.

If the employee incurs only Federal
income tax (i.e., there are no State or
local taxes), the Federal marginal tax
rates determined from appendices A
and C of this part are the CMTR's to be
used in the RIT gross-up formula
provided in § 302-11.8(f). In such cases,
the provisions of paragraphs (e) (2) and
(3) of this section do not apply.

(2) * & &

(iii) The prescribed State marginal tax
rates generally are expressed as a
percent of taxable income. However, if
the applicable State marginal tax rate is
stated as a percentage of the Federal
income tax liability, the State tax rate
must be converted to a percent of
taxable income to be used in the CMTR
formulas in paragraph (e)(4) of this
section. This is accomplished by
multiplying the applicable Federal tax
rate for Year 1 by the applicable State
tax rate. For example, if the Federal tax
rate is 33 percent for Year 1 and the
State tax rate is 25 percent of the
Federal income tax liability, the State
tax rate stated as a percent of taxable
income would be 8.25 percent. The State
tax rate thus determined for Year 1 will
be used in determining the CMTR for
both Year 1 and Year 2.

* * * * *

(4) “« & ®
(i) Calculation of the CMTR for Year
1. The following formula shall be used to
calculate the CMTR for Year 1.
CMTR Formula: X =F + {1 - F)S + (1 -
FIL
Where:
X = CMTR for Year 1
F = Federal tax rate for Year1
S = State tax rate for Year 1
L = local tax rate for Year 1

(A) Federal, State, and local taxes
incurred. If the employee incurs Federal,
State, and local income taxes on moving

expense reimbursements, the CMTR
formla may be solved as follows:

Example:

If:

F=33 percent of income

S$=6 percent of income

L=3 percent of income

Then:
X=.33+{1.00—-.33).06 + (1.00—.33).03
X=.3903

(B) Federal and State income taxes
only. If the employee incurs tax liability
on moving expense reimbursements for
Federal and State income taxes but
none for local income tax, the value of
“L" is zero and the CMTR formula may
be solved as follows:

Example:

If:

F=33 percent of income
S=6 percent of income
L=Zero

Then:

X=.33+(1.00—.33).08
X=.3702

(C) Federal and local income taxes
only. If the employee incurs a tax
liability on moving expense
reimbursements for Federal and local
income taxes but none for State income
tax, the value of “S" is zero and the
CMTR formula may be solved as
follows:

Example:

1f:

F=33 percent of income
S=2Zero

L=3 percent of income
Then:
X=.33+{1.00—.33).03
X=.3501

w* * * * *

(f) Determination of the RIT
allowance. The RIT allowance to cover
the tax liability on additional income
resulting from the covered taxable
reimbursements received in Year 1 is
calculated in Year 2 as provided below:

(1) The RIT allowance is calculated by
substituting the amount of covered
taxable reimbursements for Year 1, the
CMTR's for Year 1 and Year 2, and the
total amount of the WTA's paid in Year
1 into the gross-up formula as folows:
Formaula:

X 1-X
TR

Z=4_w  1-w

Where:
Z=RIT allowance payable in Year 2

X=CMTR for Year1

W=CMTR for Year 2

R=covered taxable reimbursements
Y=total WTA's paid in Year1

Example:

1f:

X =.3903

W =.3448

R=$21,800

Y =$5,450

Then:
_ 38 (s21,800) -

1.00—.3448

1.00—.3903
——— ($5.,450)
1.00—.3448

Z.=,5957 ($21,800) —.9306 ($5,450)
Z=$12,986.26 — $5.071.77
Z=$7,914.49

(2) There may be instances when a
WTA was not paid in Year 1 at the time
moving expense reimbursements were
made. In cases where there is no WTA
to be deducted, the value of “Y" is zero
and the formula stated in paragraph
(f)(2) of this section for calculating the
amount of the RIT allowance (Z) due the
employee in Year 2 may be solved as
shown in the following example:

Example:

If:

X =.3903
W=.3448
R=%$21,800
Y=2Zero
Then:

= ——— ($21,800)
1.00—.3448

Z=.5957 ($21,800)
Z=$12,988.26

(3) Certain States do not allow the
deduction of all or part of the covered
moving expenses that are deductible for
Federal income tax purposes. The State
gross-up to cover the additional State
income tax liability resulting from the
covered moving expense
reimbursements received in Year 1 that
are deductible for Federal income tax
purposes but not for State income tax
purposes is calculated in Year 2 as
follows:



9292

Federal Register / Vol. 58, No. 44 / Wednesday, March 6, 1991 / Rules and Regulations

(i) The State gross-up is calculated by
substituting the amount of covered
moving expense reimbursements that
are deductible for Federal income tax
purposes but not for State income tax
purposes, the Federal tax rate for Year
1, the State tax rate for Year 1, and the
combined marginal tax rate for Year 2
into the State gross-up formula as
follows:

Formula:
S(1-F)
A =—N
1-W
Where:

A=State gross-up

F=Federal tax rate for Year 1

S==State tax rate for Year1

W=CMTR for Year 2

N=covered moving expense reimbursements
that are deductible for Federal income

tax purposes but not for State income tax  RIT allowance payable in Year 1... $7.914.49

purposes

Example:
1f:

F=.33
S$=.08
W=.3448
N=8$9,250
Then:

.06(1-.33)
A= )

1-—.3448

A=.0614 ($9,250)
A=8567.95

(ii) Add the State gross-up to the RIT
allowance amount as ¢alculated using
the formula in paragraph (f)(1) of this
section. The result is the RIT allowance
adjusted for those States that do not
allow moving expense deductions.
Example:

Plus adjustment factor.......cemens +567.95
Total 848244
* * » * *

§302-11.9 [Amended]

5. Section 302-11.9(b)(3) is amended
by removing the reference “§ 302-
11.8(f)(4)” and adding in its place
“§ 302-11.8(f)(5)".

Figure 302-11(a)—Illustration of
Calculation of Covered Taxable
Reimbursements in Year 2 [Removed]

6. Figure 302-11(a) is removed.

Figure 302-11(b)—Summary of RIT

Allowance Procedures {Removed]
7. Figure 302-11(b] is removed.
Dated: January 23, 1991.

Richard G. Austin,

Administrator of General Services.

[FR Doc. 91-5185 Filed 3-5-91; 8:45 am}

BILLING CODE $820-24-34
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Proposed Rules

Federal Register
Vol. 56, No. 44

Wednesday, March 6, 1991

This section of the FEDERAL REGISTER
containg notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agriculturat Stabilization and
Conservation Service

Commodity Credit Corporation
7 CFR Parts 704 and 1410

Agricultural Resources Conservation
Program

AGENCY: Agricultural Stabilization and
Conservation Service, Commodity
Credit Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Food, Agricultural,
Conservation, and Trade Act of 1990
(the 1990 Act), which was enacted on
November 28, 1990, amended the Food
Security Act of 1985 with respect to the
statutory provisions of the Conservation
Reserve Program. The purpose of this
proposed rule is to set forth the terms
and conditions of the revised
Conservation Reserve Program (CRP) for
enrollment during 1991 through 1995.
This proposed rule would set forth the
CRP for 1991 through 1995 in a separate
part (7 CFR part 1410) and the existing
regulations {7 CFR part 704) will
continue to be applicable to existing
CRP contracts.

DATES: Comments must be received on
or before March 21, 1991, in order to be
assured of consideration.

ADDRESSES: Director, Conservation and
Environmental Protection Division,
ASCS, P.O. Box 2415, Washington, DC
20013.

FOR FURTHER INFORMATION CONTACT:
James R. McMullen, Director,
Conservation and Environmental
Protection Division, ASCS, P.O. Box
2415, Washington, DC 20013. Phone (202)
447-6221.

SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
USDA procedures established in
accordance with Executive Order 12291
and provisions of Departmental
Regulation 1512~1 and has been
classified as “major.” It has been

determined that these provisions will
result in an annual effect on the national
economy of $100 million or more.
However, (1) no major increase in costs
or prices for consumers, individual
industries, State or local agencies, or
geographic regions, or (2} significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of the
United States-based enterprises to
compete with foreign based enterprises
in domestic or export markets will result
upon implementation of these
provisions. A preliminary regulatory
impact analysis has been prepared and
is available upon request.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the
Commuodity Credit Corporation (CCC) is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rule making with respect to
the subject matter of this rule.

It has been determined by an
environmental agsessment that this
action will not have any significant
adverse impact on the quality of the
human environment.

Therefore, an environmental impact
statement is not needed. Draft copies of
the findings of no significant impact are
available upon written request.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See notice related to 7 CFR
part 3615, subpart V, published at 48 FR
29115 (June 24, 1983).

The titles and numbers of the Federal
Domestic Assistance Prcgram to which
this rule applies are: Title, Conservation
Reserve Program; Number 10.089, as
found in the catalog of Federal Domestic
Assistance.

The Office of Management and Budget
has approved the information collection
requirements contained in the current
regulations at 7 CFR part 704 under
provisions of 44 U.S.C. chapter 33 and
OMB number 0560-0125 has been
assigned.

The information collection
requirements of the proposed rule at 7
CFR 1410 will be submitted to the Office
of Management and Budget for review
and approval in accordance with the
Paperwork Reduction Act of 1980.

Public reporting burden for the
information collections contained in

these regulations are estimated to vary
from 3 minutes to 6 minutes per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Comments are requested with respect
to this proposed rule and such
comments shall be considered in issuing
the final rule.

Discussion of Changes

Provisions for the Conservation
Reserve Program {CRP} were made in
the Food Security Act of 1985 (*1985
Act"”). Thirty-four million acres of land
were enrolled in the CRP prior to the
passage of the 1990 Act. In the CRP, the
Commodity Credit Corporation {CCC])
has entered into 10-year voluntary
contracts with the owner and operators
of highly erodible and other sensitive
cropland to convert land to a vegetative
cover for 10 years and in return CCC
makes annual rental payments and cost-
share assistance for the establishment of
permanent vegetative cover and other
approved conservation practices.

The 1990 Act creates an umbrella
program, the Environmental
Conservation Acreage Reserve Program
(ECARP), made up of the CRP and the
Wetland Reserve Program (WRP).

It is proposed that this part be
organized into three subparts. Subpart A
will provide general provisions that are
applicable to both CRP and WRP.
Subpart B will provide regulations
governing operation of CRP ard subpart
C will provide WRP regulations. This
proposed rule contains only Subparts A
and B. Subpart C will be proposed at a
later date.

For ECARP, the 1290 Act sets a total
enroliment target of 4045 million acres
to be achieved by the end of 1995, of
which approximately 34 millicn acres
are the existing CRP acres. Up to 1
million acres may be enrolled in the
WRP. The 1890 Act reserves 1 million
CRP acres for each of the years 1994 and
1995.

The 1990 Act does not change the
basic nature of the CRP. However, title
XIV of the 1990 Act contains a number
of new or revised CRP provisions.

With respect to land eligibility,
section 1432 of the 1990 Act provides
that the following lands may be
considered by the Secretary to be
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eligible for the program: (1) Highly
erodible cropland where the
productivity of the land is substantially
diminished or the land cannot be farmed
under a conservation plan required by
the conservation compliance
(“sodbuster”) provisions of the 1985 Act;
(2) certain marginal pasture lands; (3)
cropland which, if left in production,
would pose a water quality threat; (4)
newly created permanent grass
waterways or contour grass sod strips
established and maintained as part of
an approved conservation plan; (5) land
to be devoted to living snowfences,
permanent wildlife habitat, windbreaks,
shelterbelts, or filter strips, provided an
easement is created for the useful life of
the practice; and (6) lands that pose an
off-farm environmental threat, or threat
of continued degradation of productivity
due to soil balinity, if such lands remain
in production. It is proposed in

§ 1410.103 that all of the above classes
of land, except marginal pasture lands,
be eligible for CRP.

Section 1432 of the Act specifically
provides that the Secretary may offer
contracts for 10-15 years. However, for
new contracts planted to hardwood
trees, shelterbelts, windbreaks or
wildlife corridors, the choice, within the
10-15 year range, will be made by the
participant. Also for existing CRP
contracts where the existing CRP cover
will, with the approval of CCC, be
converted to those practices, the
participant may elect to extend the term
of the contract to not exceed a total of
15 years. Otherwise, contracts will be 10
years in duration, as proposed in
§ 1410.104.

Section 1432 of the Act states that
upon application of a state agency, the
Secretary shall designate areas such as
the Chesapeake Bay Region and other
areas of special environmental
sensitivity as priority areas for the CRP
in which the Secretary will attempt to
maximize program enrollment. Section
1410.105 is proposed to implement this
provision.

In addition, the Secretary has
discretionary authority, provided in
section 1434 of the 1990 Act, to give
priority to bids based an environmental
benefit and by region to the extent that
water quality, wildlife conditions, or
abatement of erosion may be
accomplished. Section 1410.114 proposes
to implement this authority as
determined necessary by CCC to meet
the goals of CRP.

The 1985 and 1990 Acts provide that
eligible land must be cropland in order
to be entered in the program. It is
proposed in § 1410.103 that beginning in
1991 proof of cropland status will
require that the land be planted to an

agricultural commodity in 2 of the 5
years immediately preceding 1991. An
“agricultural commodity” has been
defined in § 1410.3, as any crop planted
and produced by annual tilling of the
soil or on an annual basis by one trip
planters or sugar cane planted or
produced in a state or alfalfa and other
multiyear grasses and legumes in
rotation, as approved by the Secretary.

The 1990 Act provides, in addition,
that land shall be considered planted to
an agricultural commodity during a crop
year if an action of the Secretary
prevented land from being planted to
the commodity during the crop year. The
definition of “agricultural commodity"
found at § 1410.3 proposes to
incorporate this provision.

The 1985 Act required that
participants establish approved
vegetative cover on contracted land.
Section 1433 of the 1980 Act provides, in
addition to vegetative cover, that water
cover for the enhancement of wildlife
may also be an approved cover on
contracted land. The 1980 Act also
provides that such water cover shall not
include ponds for the purpose of
watering livestock, irrigating crops, or
raising fish for commercial purposes.
Section 1410.112 is proposed to
implement this provision.

Section 1433 of the 19980 Act requires,
for the duration of new contracts, that
the participant must agree that for any
highly erodible land acquired after
November 28, 1990 the participant may
not grow an agricultural commodity on
such land if it does not have a history of
being planted to an agricultural
commodity other than a forage crop.
This restriction will limit, in some cases,
the uses that new CRP participants may
make of land which is not in the CRP.

Section 1410.108 would implement this
provigion and provides, too, and that for
purposes of determining the history of
agricultural commodity production, the
most recent 5 year period be used.

The 1990 Act in section 1433 provides
that alley-cropping on CRP land be
allowed for CRP lard planted to
hardwood trees. This kind of cropping
involves crop production between rows
of trees. If this authority is exercised,
the Act provides that the Secretary will
permit participation through bids in

which the applicant must offer to accept

at least a 50 percent reduction in the
CRP annual rental payment. The actual
reduction in rental payment will be
determined by CCC, based upon criteria,
such as the percentage of the total
acreage that will be available for
cropping and projected returns to the
producer from such cropping. Section
1410.106 proposes authority in order to
implement this provision.

The 1990 Act provides that cost-
shares at the maximum 50 percent
allowance for cover establishment costs
be continued. In addition, however, the
1990 Act prohibits a CRP cost-share if
another Federal cost-share payment has
been received. It also limits the total
cost-share which can be made from all
sources, including non-USDA sources, to
not more than 100 percent of the total
establishment cost. Maintenance cost-
shares are also allowed in some limited
instances by the 1890 Act. Section
1410.118 and 1410.119 are proposed to
implement these provisions.

Other provisions in section 1434 of the
1990 Act specifically exempt CRP
payments from sequester orders under
the “Gramm-Rudman-Hollings Act”,
require CRP payments to States
involved in special CRP enhancement
programs be made in cash only and that
such payments to States are not subject
to payment limitations. Section 1410.122
is proposed in order to implement these
provisions.

The 1990 Act provides for converting
CRP land already in a CRP vegetative
cover to other conservation uses in some
instances. Such other uses include
planting hardwood trees or converting
prior converted wetlands back to
wetland status. Cost share asgistance
for the new practices is limited by the
1980 Act such that the total cost-share
may not exceed the amount that would
have been paid for the new practice had
such practice been the original practice.
It is proposed in §§ 1410.107 and
1410.108 that this provision be
implemented to allow for conversion of
existing CRP land to other uses.

The 1990 Act provides for the
continuation of the protection of beses
and allotments with respect to the CRP
land if the conservation practices, by
agreement, are continued beyond the
end of the normal contract period.
Section 1436 of the 1990 Act provides
that there may not be any additional
payments of any kind for such contract
extension, but does permit the Secretary
to authorize haying and grazing of such
land in the extension period, except
during any consecutive 5 month period
established by the State committee
beginning April 1 and ending October
31. Section 1410.117 proposes that this
provision be implemented for extending
base history protection.

The proposed regulations provide,
that in determining acceptability of
offers, the Secretary may use a formula
based upon a number of environmental
factors to determine the sum of
environmental benefits that can be
obtained from the acres of land offered
for participation in the program. Seven
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criteria were selected. They are: (1)
Surface water quality; (2) ground water
quality; (3) soil productivity; (4)
conservation compliance; (5) tree
planting; (6} 319 enrollment; and (7)
conservation pricrity area enroliment. In
analyzing the bid requests in order to
determine total environmental benefits,
ASCS proposes to use a system that
would evaluate the seven criteria in
such a manner as to not allow any one
criteria to unduly affect bid acceptance.
During the comment period, ASCS will
accept comments on the criteria, their
measurement and the weighting system.

As before, the CRP program will be
operated by CCC through the
Agriculturs] Stabilization and
Conservation Service (ASCS) using
ASCS's county and state offices. The
remaining enrollment for the CRP will
be limited in light cf the 34 million acres
already enrolled. In order to maximize
the benefit for the monies to be
expended, bid practices and the land for
which bids may be solicited may vary as
conditions change. The 1880 Act permits
a continuous sign-up for land, to be
converted to hardwood trees, but it is
not anticipated at this time that there
will be a continuous sign-up because of
the difficulty of encouraging competing
bids without a definite bid period.

Comments on the proposed rule are
solicited from interested parties and will
be considered for a period of 15 days
after the date of publication of this
proposed rule in the Federal Register.

The comment period has been limited
to 15 days so that a CRP sign-up can be
held in conjunction with the sign-up for
other agricultural programs. Because
delay would reduce producer options in
this voluntary program and because
there will be future sign-ups, it is
determined that a longer sign-up would
be contrary to the public interest. Any
comments that are offered during the
public comment period will be evaluated
in the development of the final rule.

List of Subjects in 7 CFR Parts 704 and
1410

Administrative practice and
procedure, Conservation, plan,
Contracts, Technical assistance, Natural
resources, Environmental indicators,
and Easements.

Proposed Rule

Accordingly, Chapter VII of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 704—{AMENDED])

1. The authority citation for 7 CFR
part 704 is revised to read as follows:

Authority: 16 U.5.C. 3801, 3831-3844.

2. Tthe heading of 7 CFR part 704 is
revised to read as follows:

PART 704—1985-1390
CONSERVATION RESERVE PROGRAM

3. Section 704.1 is amended by adding
paragraph (c) to read as follows:

§ 704.1 General description of the
program.
* * . . 'Y

(c) The provisicns of this part shall
only apply to contracts or bids with
respect to participation in the CRP to
persons who submitted bids to enter
into the program prior to November 28,
1990 and whose bids were accepted by
CCC prior to that date, unless otherwise
agreed to by CCC.

PART 1410—{ADDED]
4. A new Part 1410 is added to read as
follows:

PART 1410—1991-95 CONSERVATION
RESERVE PROGRAM

Subpart A-—Ganeral Provisions

Sec.

14101
1410.2
1410.3

Applicability.

Administration.

Definitions.

14104 Maximum county acreage.

1410.5 Performance based upon advice or
action of the Department.

1410.8 Access to land under contract.
1410.7 Division of program payments and
provisions relating to tenants and

sharecroppers.
1410.8 Payment not subject to claims.
14109 Appeals.
1410.10 Scheme and device.
141011 Filing of false claims.
1410.12 Miscellaneous.

Subpart B Consarvation—Reserve Program

1410.101 General description.

1410.102 Eligible persona.

1410.103  Eligible land.

1410.104 Duration of contracts.

1410.105 Conservation priority areas.

1410.106 Alley-cropping.

1410.107 Conversion to trees.

1410.108 Conversion to wetlands.

1410.108 Obligations of participant.

1410.110 Obligations of the Commaodity
Credit Corporation.

1410.111 Conservation Plan.

1410112 Eligible practices.

1410.113 Signup.

1410.114 Acceptability of offers.

1410.115 CRP contract.

1410.116 Contract modifications.

1410.117 Extended base protection.

1410.118 Cost-share payments.

1410.119 Levels and rates for cost-share
payments.

1410120 Annual rental payments.

1410.121 Method of payment.

1410.122 State enhancement program
payments.

1410.123 Ass ants.

1410124 Transfer of land.

1110.125 Violations.
1410.128 Executed CRP contract not in
conformity with regulations.
Authority: 18 U.S.C. 3801, 3331-3344.

Subpart A—General Provigions

§ 1410.1 Appilcablity.

The regulations in this part govern
operation of the Environmental
Conservation Acreage Reserve Program
(ECARP) established by title XII of the
Food Security Act of 1985. The ECARP
shall consist of the Conservation
Reserve Program (CRP) covered under
subpart B of this part and the Wetlands
Reserve Program (WRP} covered under
subpart C of this part. With respect to
CRP, subpart B shall, unless otherwise
provided for, only be applicable for
contracts approved and bids for
participation offered for enrollment
periods after November 28, 1990. With
respect to all other CRP contracts
approved and bids for participation
offered, the provisions of part 704 of this
title shall be applicable.

§ 1410.2 Administration.

{a) The regulations in this part will be
administered under the general
supervision and direction of the
Executive Vice President, CCC, and the
Administrator, ASCS. In the field, the
regulations in this part will be
administered by the Agricultural
Stabilization and Conservation State
and county committees (herein referred
to as “State committees” and “county
committees”, respectively).

(b) State executive directors, county
executive directors and State and
county committees do not have
authority to modify or waive any of the
provisions of this part.

{c) The State committee may take any
action authorized or required by this
part to be taken by the county
committee which has not been taken by
such committee. The State committee
may also:

(1) Correct or require a county
committee to correct any action taken
by such county committee which is not
in accordance with this part; or

(2) Require a county committee to
withhold taking any action which is not
in accordance with this part.

(d} No delegation herein to a State or
county committee shall preclude the
Executive Vice President, CCC, and the
Administrator, ASCS, or a designee,
from determining any question arising
under this part or from reversing or
modifying any determination made by a
State or county committee.

(e) Data furnished by the applicants
will be used to determine eligibility for
program benefits. Furnishing the data is
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voluntary; however, without it program
berefits will not be provided.

(£)(1) The land capability class, rate of
erosion, erosion index (EI), suitability of
land for permanent vegetative or water
cover, factors for determining the
likelihood of improved water quality
and adequacy of the planned practice to
achieve desired objectives shall be
determined by the Soil Conservation
Service (SCS), except that no such
determination by the SCS shall compel
CCC to execute a contract which CCC
does not believe will serve the purposes
of the program established by this part.

(2) CCC shall consult with the Soil
Conservation Service (SCS) for such
other technical assistance in the
implementation of the ECARP as is
determined by CCC to be necessary.

(g) CCC shall consult with the Forest
Service (FS) or the State Forestry
Agency for such assistance as is
determined by CCC to be necessary for
developing and implementing
conservation plans which include tree
planting as the appropriate practice.

(h) The Extension Service (ES) may be
consulted with to coordinate the related
information and education program as
deemed appropriate by CCC concerning
implementation of the CRP.

§1410.3 Definitions.

(a) The terms defined in part 719 of
this chapter shall be applicable to this
part and all documents issued in
accordance with this part, except as
otherwise provided in this section.

{b) The following definitions shall be
applicable to this part:

Agricultural commodity means any
crop planted and produced by annual
tilling of the soil or on an annual basis
by one trip planters or sugar cane
planted or produced in a state or alfalfa
and other multiyear grasses and legumes
in rotation, as approved by the
Secretary. For purposes of determining
crop history, as relevant to eligibility to
enroll land in the program, land shall be
considered planted to an agricultural
commodity during a crop year if, as
determined by CCC, an action of the
Secretary prevented land from being
planted to the commodity during the
crop year;

Alley-cropping means the practice of
planting rows of trees surrounded by a
strip of vegetative cover, alternated with
wider strips of agricultural commodities
planted in accordance with a
conservation plan of operation approved
by the local Conservation District and
CCC;

Annual rental payment means the
annual payment specified in the CRP
contract which, subject to the
availability of funds, is made to a

participant to compensate such
participant for placing eligible land in
the CRP;

Applicant means a person who
submits an offer to CCC to enter into a
CRP contract;

ASCS means the Agricultural
Stabilization and Conservation Service;

Bid means the per acre rental
payment requested by the owner or
operator in such owner's or operator’s
offer to participate in the CRP;

Commodity Credit Corporation (CCC)
shall refer to the corporation of that
name which is an agency of the United
States government maintained within
the U.S. Department of Agriculture;

Conservation District (CD) means a
subdivision of a State organized
pursuant to an applicable State
Conservation District Law or in
instances where a conservation district
does not exist, the State Conservationist
of the Soil Conservation Service;

Contour grass strip means a
vegetation area that follows the contour
of the land that is less than 68 feet in
width which is to be designated as a
contour grass strip by a conservation
plan required under this part;

Conservation plan means the
document describing and scheduling the
practices which must be established and
maintained on land placed in the CRP in
order to achieve the desired
environmental benefits on such land.
The conservation plan includes Form
SCS-CPA-11 and any addenda thereto.
The plan shall include requirements
such as the approved vegetative cover,
silvicultural treatments, weed, insect,
and pest control necessary for the
establishment and maintenance of
vegetative cover and any other
information required by the Secretary;

Cost-share payment means the
payment made by CCC to assist
program participants in establishing the
practices required in the CRP contract,
except where, in addition, a cost-share
payment for maintenance is specifically
authorized in which case the term shall
also include a maintenance cost-share
payment;

CRP contract means the program
contract including the applicable
contract appendix, conservation plan
and the terms of any required easement,
if applicable, entered into between CCC
and the participants. Such contract shall
set forth the terms and conditions for
participation in the CRP pursuant to this
part;

Erosion index means the factor used
to determine the erodibility of a soil by
dividing the potential average annual
rate of erosion for each soil by the
predetermined soil loss tolerance (T)
value for the soil;

Field means a part of a farm which is
separated from the balance of the farm
by permanent boundaries such as
fences, roads, permanent waterways,
woodlands, other similar features, or
croplines, except that croplines will be
considered to separate fields only in
cases where the predominantly eligible:
cropland and farming practices divide
the land into manageable units and it is
likely, as determined by CCC, that such
cropline is not subject to change during
the duration of the contract;

Field windbreak, shelterbelt, and
living snowfence mean a vegetative
barriers with a linear configuration
composed of trees or shrubs which are
designated as such practices in the
conservation plan and which are
planted for the purpose of reducing wind
erosion; A

Filterstrip means a strip or area of
vegetation around a body of water that
is 1 to 1.5 chain lengths (66 to 99 feet) in
width that will remove sediment,
organic matter, and other pollutants
from runoff and waste water;

Highly erodible land means land
which is classified by SCS as:

(1) Being predominantly Land
Capability Classes I1, 111, IV, and V with:

(i) An average annual erosion rate of
at least 2T or;

(ii) A serious gully erosion problem as
determined by the Deputy
Administrator; or

(2) Being predominantly Land
Capability Classes VI, VII, or VIIL; or

(3) If trees are to be planted under the
conservation plan, eroding at the rate of
at least 2T; or

(4) Having:

(A} An erodibility index equal to or
greater than 8 for either wind or water
erosion, and

{B) An erosion rate greater than T:

Local ASCS office means the county
office of the Agricultural Stabilization
and Conservation Service serving the
county or combination of counties in the
area in which the landowner’s farm or
ranch is located;

Manageable unit means a part of a
field that could be farmed in a normal
manner as a self-contained unit;

Participant means an owner or
operator or tenant who has entered into
a contract;

Permanent vegetative cover means
perennial stands of approved
combinations of certain grasses,
legumes, forbs, and shrubs with a life
span of 10 or more years, or trees;

Practice means a conservation or
water quality measure agreed to in the
conservation plan to accomplish the
desired program objectives.
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Predominantly highly erodible field
means:

(1) Except as provided in paragraph
{2) of this definition, a field in which at
least 66%s percent of the land in such
field is highly erodible;

(2) A field on which the participant
agrees to plant trees, as determined
necessary by the Deputy Administrator
to achieve overall program goals, which
is at least 33% percent highly erodible
land.

Soil Loss Tolerance (T) means the
maximum average annual soil loss
specified as a tolerance level for a soil
in the Soil Conservation Service (SCS)
field office technical guide;

Techical assistance means the
assistance provided in connection with
the ECARP to owners or operators by a
representative of the Department in
classifying cropland, developing
conservation plans, determining the
eligibility of land, and implementing and
certifying practices;

Useful life easement means a property
interest acquired by CCC pursuant to
this part in connection with a CRP
contract which requires the
maintenance of a practice for the useful
life of such practice which period shall
be determined by the Deputy _
Administrator and shall be determined
by the Deputy Administrator and shall
include practices such as: living snow
fences, windbreaks, shelterbelts,
permanent wildlife habitat, wildlife
corridors and filterstrips devoted to
trees and shrubs that through their
existence provide environmental
benefit. All such easements as may be
required shall be in favor of the United
States or CCC. The granting of an
easement ghall be considered to meet
the obligation of the contract only if the
easement is superior to the rights of all
other persons.

Water cover means flooding of land
by water in order to develop or restore
shallow water areas for wildlife
enhancement;

Wellhead means the actual location
of a well, as determined by CCC, for
water being drawn from the ground.

§ 1410.4 Maximum county acreage.

The maximum acreage which may be
placed in the ECARP may not exceed 25
percent of the total cropland in the
county unless CCC determines that such
action would not adversely affect the
local economy of the county. This
restriction on participation shall be in
addition to any other restriction
imposed by law.

§1410.5 Performance based upon advice
or action of the Department.

The provisions of part 790 of this
chapter, as amended, relating to
performance based upon the action or
advice of a representative of the
Department shall be applicable to this
part.

§ 1410.6 Access to land under contract.

Any representative of the Department,
or designee thereof, shall have the right
of access to: (a) Land which is the
subject of an application for a prcgram
under this part, (b} or land which is
under contract or otherwise subject to
this part and shall have the right to
examine records, with respect to such
land for the purpose of determining land
classification and erosion rates and for
the purpose of determining whether
there is compliance with the terms and
conditions of the ECARP.

§ 1410.7 Division of program payments
and provisions relating to terants and
gharecroppers.

Payments received under this part
shall be divided in the manner specified
in the applicable contract or agreement
and CCC shall insure that producers
who would have shared in the risk of
producing crops on land subject to such
contract or agreement receive treatment
deemed to be equitable in accordance
with part 1413.150 of this chapter.

§ 14108 Payments not subject to claims.

Subject to part 1403 of this chapter,
any cost-sharé or annual payment or
portion thereof due any person under
this part shall be allowed without regard
to questions of title under State law, and
without regard to any claim or lien in
favor of any creditor, except agencies of
the U.S. Government.

§ 1410.9 Appeals.

(a) Except as provided in paragraph
(b) of this section, a participant in a
program under this part may obtain a
review of any administrative
determination rendered under this
program in accordance with the
administrative appeal regulations at part
780 of this title.

(b} Determinations concerning land
classification, erosion rates, or water
quality ratings may be reviewed in
accordance with procedures established
under part 614 of this title.

§ 1410.10 Scheme and device.

(a) If it is determined by CCC that a
participant in a program under this part
has employed a scheme or device to
defeat the purposes of this part, any part
of any program payments atherwise due
or paid such participant during the
applicable period may be withheld or

required to be refunded with interest
thereon as determined appropriate by
CCC.

(b} A scheme or device includes, but
is not limited to, coercion, fraud,
misrepresentation, depriving any other
person of cost-share assistance or land
rental payments, and obtaining a
payment that otherwise would not be
payable.

(c) A new owner or operator or tenant
of land subject to this part who succeeds
to the responsibilities under this part
shall report in writing to CCC any
interest of any kind in the land subject
to this part that is retained by a previous
participant. Such interest shall include a
present, future or conditional interest,
reversionary interest or any option,
future or present, with respect to such
land and any interest of any lender in
such land where the lender has, will or
can obtain a right of occupancy to such
land or an interest in the equity in such
land other than an interest in the
appreciation in the value of such land
occurring after the loan was made. A
failure of full disclosure will be
considered a scheme or device under
this section.

§1410.11 FTing of false claims.

If it is determined by CCC that any
participant has knowingly supplied false
information or has knowingly filed a
false claim, such participant shall be
ineligible for payments under this part
with respect to the crop year in which
the false information or claim was filed.
False information or false claims include
claims for payment for practices which
do not meet the specifications of the
applicable conservation plan. Any
amounts paid under these circumstances
shall be refunded, together with interest
as determined by CCC, and any
amounts otherwise due such participant
shall be withheld.

§ 1410.12 Miscellaneous.

(a) Provisions dealing with controlled
substance violations under part 796 of
this title are applicable to payments
made under this part.

(b) Except as otherwise provided in
this part in the case of death,
incompetency, or disappearance of any
participant, any payment due under this
part shall be paid to the participant's
successor in accordance with the
provisions of part 707 of this title.

(c) Payments under this part shall be
subject to the requirements of part 12 of
this title concerning highly-erodible land
and wetland conservation and payments
that otherwise could be made under this
part may be withheld to the extent
provided for in part 12.
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(d) Any remedies permitted CCC
under this part shall be in addition to
any other remedy, including, but not
limited to criminal remedies, or actions
for damages in favor of CCC, or the
United States as may be permitted by
law.

Subpart B—Conservation Reserve
Program.

§ 1410.101 General description.

Under the CRP, the Commodity Credit
Corporation (CCC) will enter into
contracts with eligible producers to
convert eligible land to a conserving use
for a minimum of ten-years in return for
annual rental payments and cost-share
assistance. )

Except as otherwise provided, a
participant may, in addition to any
payment under this subpart, receive cost
share assistance, rental payments or tax
benefits from a State or subdivision of
such State in return for enrolling lands
in CRP.

§ 1410.102 Eligible persons.

In order to be eligible to enter into a
CRP contract in accordance with this
part, a person must be an owner or
operator or tenant of eligible cropland
and—

(a) If an operator of eligible cropland,
must have operated such cropland for at
least 3 years prior to the close of the
applicable signup period and must
provide satisfactory evidence that such
person will be in control of such
cropland for the full term of the CRP
contract period; or

(b) If an owner of eligible cropland,
must have owned such cropland for at
least 3 years prior to the close of the
applicable signup period, unless:

(1) The new owner acquired such
cropland by will or succession as a
result of the death of the previous
owner;

(2) The only ownership change in the
three year period occurred due to
foreclosure on the land and the owner of
the land, immediately before the
foreclosure, exercises a timely right of
redemption from the mortgage holder in
accordance with state law;

(3} As determined by the Deputy
Administrator, the new owner of such
cropland did not acquire such cropland
for the purpose of placing it in the CRP;
or

(4) If a tenant, the tenant is a
participant with an eligible owner or
operator.

§ 1410.103 Eligible land.

(a) Except as otherwise provided in
this section, in order to be eligible to be
placed in the CRP, land must—

(1) Have been annually planted or
considered planted to an agricultural
commodity in 2 of the 5 crop years, from
1986 through 1990;

(2} Be physically possible to be
planted in a normal manner, at the time
of enrollment, to an agricultural
commodity;

(3) Be a predominantly highly erodible
field; and

(4) If in a redefined field, be a
manageable unit which meets the
minimum acreage requirements, as
determined by the Deputy
Administrator, for the county. This
requirement shall not apply for areas, as
specified in the contract, to be used for
alley cropping, filterstrips, contour grass
strips, sod waterways, field windbreaks,
shelterbelts, or living snowfences.

(b} A field or portion of a field
determined to be suitable for use as a
filter strip may be eligible to be placed
in the CRP, even if it does not meet the
requirement of paragraph (a)(3) of this
section. The participant must agree to
grow permanent grass, forbs, shrubs or
trees on such field or portion of such
field. A field or portion of a field may be
considered to be suitable for use as a
filter strip only if it—

(1) Otherwise meets the requirements
of paragraph (a) of this section;

(2) Is located adjacent to streams
having perennial flow, other
waterbodies of permanent nature (such
as lakes, ponds and sinkholes), or -
seasonal streams, excluding such areas
as gullies or sod waterways;

(3) Is capable, when permanent grass,
forbs, shrubs or trees are grown, of
substantially reducing sediment that
otherwise would be delivered to the
adjacent stream or waterbodies; and

(4) Is 1.0 to 1.5 chain lengths (66 to 99
feet) in width. Such width may be
exceeded, to the extent necessary to
meet SCS Field Office Technical Guide
criteria, to accomplish the desired
environmental effect.

(c) A field which has evidence of
scour erosion caused by out-of-bank
flows of water, as determined by SCS,
may be eligible to be placed in the CRP,
even if the field does not meet the
requirement of paragraph (a)(3) of this
section.

(1} In order for land to be eligible for
enrollment in the CRP under this
paragraph, such land must otherwise
meet the requirements of paragraph (a)
of this section.

(2) Such land must in addition:

(i) Be expected to flood a minimum of
once every 10 years; and

(ii) Have evidence of damage as a
result of such scour erosion.

(3) To the extent practicable, only
cropland areas of a field may be

enrolled in the CRP under this
paragraph. The entire cropland area of
an eligible field may be enrolled if:

(i) The size of the field is 9 acres or
less; or,

(ii) More than one third of the
cropland in the field is land which lies
between the water source and the
inland limit of the scour erosion.

(4) If the full field is not eligible for
enrollment under this paragraph that
portion of the field eligible for
enrollment shall be that portion of the
cropland between the water body and
the inland limit of the scour erosion
plus, as determined by the Deputy
Administrator, together with additional
areas which would otherwise be
unmanageable and would be isolated by
the eligible areas.

(5) Cropland approved for enrollment
under this paragraph shall be planted to
an appropriate tree species approved by
SCS, unless tree planting is determined
to be inappropriate by SCS, in which
case the eligible cropland shall be
devoted to another acceptable
permanent vegetative cover approved
by SCS and the Deputy Administrator.

(d) Notwithstanding paragraph (a)(3)
of this section, the following land may
also, as determined by the Deputy
Administrator, be considered eligible for
the CRP under the provisions of this
subpart. All other provisions of
paragraph (a) of this section must be
met.

(1) Land contributing to the
degradation of water quality or posing
an on-site or off-site environmental
threat to water quality if such land
remains in production so long as water
quality objectives, with respect to such
land, cannot be obtained under the
Agricultural Water Quality Incentives
Program (AWQIP).

(2) Land subject to a useful life
easement which is devoted to living
snowfences, windbreaks, wildlife
corridors, shelterbelts or filterstrips with
trees or shrubs.

(3) Land that is newly-created
permanent grass waterways, or contour
grass sod strips created after November
28, 1990, which are established and
maintained according to an approved
conservation plan;

(4) Non-irrigated or irrigated cropland
which preduce, as determined by the
Deputy Administrator, saline seeps, or
which are functionally-related to such
saline seeps. Any land which qualifies
for the CRP under this subparagraph
must be at a location where a rising
water table contributes to increased
levels of salinity at or near the ground
surface.
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(e) Federal lands, lands acquired by
an agency of the Federal government, or
by a quasi federal entity are ineligible
for the CRP.

(f) Land otherwise eligible for the CRP
shall not be eligible if the land is subject
to a deed restriction prohibiting the
production of agricultural commodities.

§ 1410.104 Duration of contracts.

(a) Except as provided in paragraph
(b) of this section, contracts under this
subpart shall be 10 years in duration.

(b} In the case of land devoted to
hardwood trees, shelterbelts,
windbreaks, or wildlife corridors under
the original terms of a contract subject
to this subpart or for land devoted to
such use under a contract modified
under § 1410.107, the participant may
specify the duration of the contract.
Such contracts must be at least 10 years
and no more than a total of 15 years in
length.

§ 1410.105 Conservation priority areas.

(a) The watershed areas of the
Chesapeake Bay region, Great Lakes
region, and Long Island Sound Region
shall be considered as conservaticn
priority areas for CRP purposes. The
Deputy Administrator may designate
other areas as conservation priority
areas,

(b} State water quality agencies may
submit an application for designation of
other areas to the Deputy Administrator
through the State ASC Committee.

{c) Watersheds shall be eligible for
designation as a priority area only if the
watershed has actual significant
adverse water quality or habitat impacts
related to activities of agricultural
production.

(d) Conservation priority area
designations expire after 5 years unless
redesignated, except they may be
withdrawn:

(1) Upon application by the
appropriate State water quality agency;
or

(2) By the Secretary, if such areas no
longer contain actual and significant
adverse water quality or habitat impacts
in association with agricultural
production activities.

() In those areas designated as
priority areas, under this section, special
emphasis will be placed to maximize
water quality and habitat benefits of the
implementation of the CRP by promoting
a significant level of enrollment of lands
within such designated watersheds in
the program as determined, by the
Deputy Administrator, to be appropriate
and consistent with the purposes of the
program.

§ 1410.106 Alley-cropping.

(a) Alley-cropping on CRP land may
be authorized if:

(1) The land is planted to hardwood
trees;

(2) Agricultural commodities are
planted in accordance with an approved
conservation plan in close proximity to
such hardwood trees;

(3) The owner and operator of such
land, agrees to implement appropriate
conservation measures on such land.

{b) CCC may solicit bids for alley-
cropping permission for CRP land. Total
annual rental payments for the term of
any contract modified under this section
shall be reduced by at least 50 percent
of the original amount of the total rental
payment in the original contract.

(c) The actual reduction in rental
payment will be determined by CCC,
based upon criteria, such as percentage
of the total acreage that will be
available for cropping and projected
returns to the producer from such
cropping.

(d) The area available for cropping
will be chosen according to established
technical guidelines and will be farmed
in accordance with an approved
conservation plan so as to minimize
erosion and degradation of water
quality during those years when the
areas are devoted to an agricultural
commaodity.

§ 1410.107 Conversion to trees.

An owner or operator who has
entered into a contract under part 704 of
this title as of November 28, 1990, may
elect to convert areas of highly erodible
cropland, subject to such contract,
which are devoted to vegetative cover,
from such cover to hardwood trees,
windbreaks, shelterbelts, or wildlife
corridors.

{a) With respect to any contract
modified under this section, the
participant may elect to extend such
contract to a term not to exceed 15
years.

(b) With respect to any contract
modified under this section in which
such areas are converted to windbreaks,
shelterbelts, or wildlife corridors, the
owner of such land must provide a
conservation easement on such land to
CCC for the useful life of such plantings.

(c) CCC shall pay 50 percent of the
eligible cost of establishing new
conservation measures suthorized under
this section except that the total cost
share paid with respect to such contract,
including a cost share paid when the
original cover was established, may not
exceed the amount which CCC would
have paid had such land been originally
devoted to such new conservation
measures.

(d) With respect to any contract
modified under this section, the
participant must participate in the
Forest Stewardship Program.

§ 1410.108 Conversion to wetlands.

An owner or operator who has
entered into a contract under Part 704 of
this title as of November 28, 1990, may
elect to convert areas of highly erodible
cropland subject to such contract, which
are devoted to vegetative cover, from
such cover to wetlands, if:

(a) Such areas are prior converted
wetlands, as determined in accordance
with standards in part 12 of this title;

(b) Such owner or operator provides a
permanent easement under subpart C of
this part covering such areas;

{c) There is a high probability, as
determined by CCC, of successful
restoration of such prior converted
wetland; and

{d) The restoration of such area
otherwise meets the requirements of
subpart C of this part.

§ 1410.109 Obligations of participant.

(a) All parties subject to a CRP
contract must agree to:

(1) Carry out the terms and conditions
of such CRP contract;

(2) Implement the conservation plan
which is part of such contract;

(i) The participant shall implement the
conservation plan in accordance with
the schedule of dates included in such
conservation plan unless CCC
determines that the participant cannot
fully implement the conservation plan
for reasons beyond the participant’s
control; and

(ii) The participant shall establish
temporary vegetative cover when
required by the conservation plan or if,
as determined by CCC, the permanent
vegetative cover cannot be timely
established;

(3) Reduce the aggregate total of crop
acreage bases, allotments, and quotas
for the contract period for each farm
which contains land subject to such CRP
contract by an amount based upon the
ratio between the acres in the CRP
contract and the total cropland acreage

- on such farm. Crop acreage bases

reduced during the contract period shall
be returned at the end of the contract
period in the same amounts as would
apply had the land not been enrolled in
the CRP unless CCC approves, pursuant
to § 1410.117, an extension of such
protection;

{4) Not produce an agricultural
commodity on highly erodible land, in a
county which has not met or exceeded
the acreage limitation under § 1410.4,
which was acquired on or after
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November 28, 1990 unless such land had
a history in the most recent five year
.period of producing an agricultural
commodity other than forage crops;

{5) Comply with all requirements of
part 12 of this title;

(6) Not allow grazing, harvesting, or
other commercial use of any crop from
the cropland subject to such contract
except for those periods of time in
accordance with instructions issued by
CCC in response to drought or other
similar emergency;

(7) Establish-and maintain the
required vegetative or water cover and
the required practices on the land
subject to such contract and take other
actions that may be required by CCC to
achieve the desired environmental
benefits and to maintain the productive
capability of the soil throughout the CRP
contract period;

(8) Comply with noxious weed laws of
the applicable State on such land;

(9) Control on land subject to such
contract all weeds, insects, pests and
other undesirable species to the extent
necessary to be a good steward of the
land for the local area as determined by
CCG; and

(10) Be jointly and severally
responsible for compliance with such
contract and the provisions of this
subpart and for any refunds or payment
adjustments which may be required for
violation of any of the terms and
conditions of the CRP contract and
provisions of this suhbpart.

§ 1410.110 -Obligations of the Commodity
Credit Corporation.

CCC shall, subject to the availabllity of
funds:

(a) Share the cost with participants of
establishing eligible practices specified
in the conservation plan at the levels
and rates of cost-sharing determined in
accordance with the provisions of this
subpart;

(b) Pay.to the participant fora period
of years not in excess of the contract
period an annual rental payment in such
amounts as may be specified in'the CRP
contract; and

(c) Provide such technical assistance
as may be necessary-to assist the
participant in carrying out the CRP
contract; and

(d) Permit limited fall and winter
grazing on CRP land where the grazing
is incidental to the gleaning of crop
residues on fields where contracted land
is located, but only with prier approval
of CCC and in exchange for an
applicable reduction in the annual rental
payment, as determined appropriate by

- the Deputy. Administrator.

§ 1410.111 Conservation plan.

{a) The applicant, in consultation with
the SCS, shall develop the conservation
plan for the land to be entered in CRP.

(b) The practices included in the
conservation plan and agreed to by the
participant must achieve the reduction
in erosion necessary to maintain the
productive capability of the soll,
improvement in water quality,
protection of a public well head or other
environmental benefit as applicable.

(c) If applicable, a tree planting plan
shall be developed and included in the
conservation plan.

(d)- All conservation plans shall be
subject to the approval.of CCC.

§ 1410.112 Eligible practices.

(a) Eligible practices are those
practices specified in the conservation
plan that meet all quantity and quality
standards needed to:

(1) Establish permanent vegetative
cover, including introduced or native
species of grasses and legumes, forest
trees, permanent wildlife habitat, field
windbreaks, and shallow water areas
for wildlife,

(2) Meet other environmental benefits,
as applicable, for the contract period,
and

(3) Accomplish other purposes of the
program.

(b) Water cover is an eligible practice
if approved by CCC for the
enhancement of wildlife, except that
such water cover shall not include
ponds for the purpose of watering
livestack, irrigating crops, or raising fish
for commercial purposes.

§ 1410.113 Signup.

Offers for contracts shall be submitted
only during public signup periods as
announced periodically by CCC, except
that CCC may hold a continuous signup.

§ 1410.114 Acceptability of offers.

(a) Producers will submit bids for-the
amounts they are willing to accept to
retire their gcreage. The'bids will be
evaluated on a competitive. basis in
which the bids selected will be those
where the greatest environmental
benefits are generated for society per
Federal dollar expended.

(b) In evaluating contract offers,
different priorities for selection may be
established from time to time, in order to
accomplish the goals of the CRP, and
shall be determined by CCC.

§ 1410.115 CRP contract.

(a) In order to enroll-land-in the CRP,
the participant must enter into a
contract with CCC.

(b} The CRP contract will be
comprised of:

(1) The terms and conditions for
participation in the CRP,

(2) The conservation plan, and

{3) Any other materials determined
necessary by CCC.

(c) In order to enter into a CRP
contract, the applicant must submit-an
offer to participsdte at the local ABCS
office during the applicable signup
period.

{1) An offer to enrdll land in the CRP
shall be irrevocable for a period-of 30
days subsequent to the close of the
applicable signup period of 30 days from
such other date as specified by the
Deputy Administrator.

(2) The applicant shall be liable to
CCC for liquidated damages if the
applicant revokes an offer during the
periad in which the-offer is itrevocable,
except that such irrevocable period shall
not be applicable for the first signup
period under this subpart.

(3) CCC may waive payment of
liquidated damages as may be provided
for in the contract if CCC determines
that the assessment-of such damages, in
a particular case, is not in the best
interast of CCC.

(d) The CRP contract must, within the
dates established by CCC, be signed by:

(1) The applicant, and

(2) The owners of the cropland to be
placed in the CRP, if applicable.

(e) The Deputy Administrator or
designee is authorized to approve CRP
contracts on. behalf of CCC.

§ 1410.116 "Contract modifications.
{a) By mutual agreement between

~ CCC and the participant, a CRP contract

may be modified in order to:

(1) Decrease acreage in the CRP;

(2) Permit the production of an
agricultural commodity during a crop
year an all or part of the land subject to
the CRP contract;

(3) Facilitate the practical
administration of the CRP; or

{4) Accomplish the goals and
objectives of the CRP, as determined by
the Deputy Administrator.

(b) CCC may modify GRP contracts to
add, délete, or substitute practices
when:

(1) The installed practice failed to
adequately control erosion through no
fault of the participant;.or

-(2) The installed measure déteriorated
because of conditions beyond the
control of the participant; and

.(3) Another practice will achieve at
least the same levél of erosion:control.

§ 1410.117 Extended base protection.

{a) Participants may, subject to
approvai by CCC, request to.extend: the
preservation of cropland base and
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allotment history during the final year of
the contract for 5 years. Such approval
may be given by CCC only if
participants agree to continue for that
period to abide by the terms and
conditions of the contract relating to the
conservation of the property:

(b} Where such an extension is
approved, no additional cost share,
annual rental or bonus payment shall be
made that would not have been made
under the original contract for its
original term.

(c) Haying and grazing of the acreage
subject to such an extension may be
permitted during the extension period,
except during any consecutive 5 month
period beginning on a date in the period
April 1 through October 31 of any year
as shall be established by the State
committee. In the event of a natural
disaster, however, CCC may permit
unlimited haying and grazing of such
acreage.

(d) In the event of a viclation of any
CRP contract, CCC may reduce or
terminate the amount of cropland base
and allotment history otherwise
preserved under the contract or under
an extension of the contract.

§ 1410.118 Cost-share payments.

(a) Cost-share payments shall be
made available upon a determination by
CCC that an eligible practice, or an
identifiable unit thereof, has been
established in compliance with the
appropriate standards and
specifications.

(b) Except as otherwise provided for
in this subpart, cost-share payments
may be made under the CRP only for the
establishment or installation of an
eligible practice.

(c) Except as provided in paragraph
(d) of this section, cost-share payments
shall not be made to the same owner or
operator on the same acreage for any
eligible practices which have been
previously established, and for which
such owner or operator has received
cost-share assistance from the
Department or other Federal agency.

(d) Cost-share payments may be
authorized for the replacement or
restoration of practices for which cost-
share assistance has been previously
allowed under the CRP only if:

(1) Replacement or restoration of the
practice is needed to achieve adequate
erosion control, enhanced water quality,
or increased protection of public
wellheads; and

{2) The failure of the original practice
was due to reasons beyond the control
of the participant.

(e) The cost-share payment made to a
participant shall not exceed the
participant's actual contribution to the

cost of establishing the practice and the
amount of the cost-share may not be an
amount which, when added to
assistance from other sources, exceeds
the cost of the practices.

{f) In the case of land devoted to
hardwood trees, windbreaks,

.shelterbelts, or wildlife corridors under

a contract subject to this subpart or in
the case of land converted to such use
under § 1410.107, CCC shall pay 50
percent of appropriate costs, as
determined by CCC, to the participant
for maintaining such plantings, including
the cost of replanting if such plantings
are lost for reasons beyond the control
of the participant, during not less than
the 2-year nor more than the 4-year
period commencing on the date of such
plantings.

{g) CCC shall not make cost share
payments with respect to a CRP contract
under this section if any other Federal
cost share assistance has been made
with respect to land subject to such
contract.

§ 1410.119 Levels and rates for cost-share
payments.

(a) CCC will pay not more than 50
percent of the actual or average cost of
establishing eligible practices specified
in the conservation plan except that
CCC shall allow cost-shares for
maintenance costs to the extent required
by § 1410.118(f) and CCC shall
determine the period and amount of
such cost-shares.

(b) The average cost of performing a
practice shall be determined by CCC.
Recommendations of the State and
county Conservation Review Groups as
provided for under parts 701.2 (a) and (f)
of this title shall be considered in
determining such cost. Such cost may be
the average cost in a State, or a part of a
county or counties.

§ 1410.120 Annual rental payments.

(a) Subject to the availability of funds,
annual rental payments shall be made in
such amount and in accordance with
such time schedule as may be agreed
upon and specified in the CRP contract.

(b) The annual rental payment shall
be divided among the participants on a
single contract in the manner agreed
upon in such contract.

(¢) The maximum amount of rental
payments which a person may receive
under the CRF for any fiscal year shall

~ not exceed $50,000. The regulations set

forth in parts 1497 and 1498 of this
chapter shall be applicable in making
certain eligibility and person
determinations as they apply to this
part.

{d) In the case of a contract
succession, annual rental payments

shall be prorated between the
predecessor and the successor
participants based on the actual days of
ownership of the property as reflected in
applicable appropriately filed land
records.

§ 1410.121 Method of payment.

Except as provided in § 1410.22,
payments made by CCC under this part
may be made in cash, in kind, in
commodity certificates or in any
combination of such methods of
payment in accordance with part 1470 of
this chapter unless otherwise specified
by CCC.

§ 1410.122 State enhancement program

 payments.

For contracts to which a State,
political subdivision, or agency thereof
has succeeded in connection with an
approved conservation reserve
enhancement program, payments shall
be made in the form of cash only. The
provisions that limit the amount of
payment per year a person may receive
under this subpart shall not be
applicable to payments received by such
State, political subdivision, or agency
thereof in connection with agreements
entered into under such program carried
out by such State, political subdivision,
or agency thereof which has been
approved by the Secretary.

§ 1410.123 Assignments.

Any participant who may be entitled
to any cash payment under this program
may assign the right to receive such
cash payments, in whole or in part, as
provided in part 1404 of this chapter,
except that assignments may also be
made to secure or pay pre-existing
indebtedness.

© §1410.124 Transfer of land.

(a)(1) If a new owner or operator
purchases or obtains the right and
interest in, or right to occupancy of, the
land subject to a CRP contract, such
new owner or operator, upon the
approval of CCC, may become a
participant to a new CRP contract with
CCC covering such transferred land.

(2) With respect to the transferred
land, if the new owner or operator
becomes a successor to the existing CRP
contract, the new owner or operator
shall assume all obligations under such
contract of the previous participant;

(3) The following provisions shall be
applicable if the new owner or operator
becomes a successor to a CRP contract
with CCC:

(i) Cost-share payments shall be made
to the participant who established the
practice; and



9302

Federal Register / Vol. 56, No. 44 / Wednesday, March 6, 1991 / Proposed Riiles

(ii) Annual rental payments to be paid
during the fiscal year when the land was
transferred shall be divided between the
new participant and the previous
participant in the manner specified in
§ 1410.120;

(b) If a participant.transfers all or part
of the right and interest in, or right to
occupancy of land subject to a CRP
contract and the new owner or operator
does not become a successor to such
contract within 80 days of such transfer,
such contract shall be terminated with
respect to the affected portion of such
land and the original participant:

(1) Must forfeit all rights to any future
paﬁments with respect to such acreage;
an

(2) Must refund all or part of the
payments made with respect to such
contract plus interest therean, as
determined by CCC, and shall pay
liquidated damages as provided for in
such contract..CCC, in its discretion,
may permit-the amount to be repaid to
be reduced to the extent that such a
reduction will not impair program
operations and is deemed to be in the
public interest.

{c) Federal agencies in acquiring
property, by foreclosure or otherwise,
that contains CRP contract acreage,
cannot be a party-to the contract by
succession. However, through an
addendum to the CRP contract, if the
current operator is one of the
participants on such contract, such
operator may, as permitted by CCC,
continue'to receive payments provided
for in such contract so long as:

(1) The property is maintained in
accordance with the'terms of the
contract;

{2) Such operator continues to be the
operator of the property; and

(3) Ownership of the-property remains
‘with such federal agency.

§ 1410.125 Violations.

{a)(1).1f a participant fails to carry out
the terms and conditions of a CRP
contract, CCC may terminate the CRP
contract.

(2) i the CRP contract.is terminated
by CCC in accordance with this
subsection:

(i) The participant shall forfeit all
rights to further payments under such
contract:and refund all payments
previously received together with
interest; and

(ii) Pay liquidated damages to GCC in
such ameunt as specified in such
contract,

(b) If CCC determines such failure
does not warrant termination of such
contract, CCC.may. grant relief as:CCC
deems appropriate.

{¢) CCC may also terminate a CRP
contract.if the participant agrees to such
termination and CCC determines such
termination to be in the public interest.

{d) CCC may reduce a demand for a
refund under this section to the extent
CCC determines that such relief would
be appropriate and will not deter the
accomplishment of the goals of the
program.

§ 1410.126  Executed CRP contract not in
conformity with reguiations.

If, after a CRP contract is approved by
CCC, it is discovered that such CRP
contract is8 not in conformity with the
provisions of this part, a modification of
such contract may be made by mutual
agreement. If the parties to such
contract cannot reach agreement with
respect to such modification, the CRP
contract shall be terminated and all
payments paid or payable under such
contract shall be forfeited or refunded to
CCC, except as may otherwise be
allowed by CCC.

Signed this 28th day of February, 1991 in
Washington, DC.

Keith D. Bjerke,

Administrator, Agricultural Stabilization and
Conservation Service, Executive Vice
President, Commodity Credit Corporation.
[FR Doc. 91-5196 Filed 3-5-91; 8:45 am)
BILLING CODE 3410-05-M

Agricultural Marketing Service

7 CFR Part 920
[(Docket No. AO-80-A1; FV-90-100)

Kiwifruit Grown in California;
Secretary's Decislon and Referendum
Order on Proposed Amendment of
Marketing Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This decision.proposes
amendments to the marketing agreement
and order which cover kiwifruit grown
in California and provides California
kiwifruit producers with the opportunity
to vote'in a referendum to determine if
they favor the proposed amendments.
The proposed amendmerits were
submitted by the Kiwifruit
Administrative Committee (committes),
the agency responsible for.local
administration of the marketing order
program. The proposed ¢hanges would
reduce the terms of office from 2 years
to 1 year for certain committee
members, clarify the way in which
grower membership is allocated, revise
committee tenure requirements,

authorize committee nominations to be
conducted. by mail, authorize a change
in the terms of office which now begin
August 1, and authorize a late:payment
charge con-delinquent handler
assessments. These changes are being
proposed to improve the administration,
operation and functioning of the
marketing order program.

DATES: The.referendum shall.be
conducted from March 15 through April
5, 1991. The representative period for the
purpose of the referendum herein
ordered-is August 1, 1989, to July 31,
1990.

FOR FURTHER INFORMATION CONTACT:
Caroline C. Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090~8456, telephone (202) 447~
2020; or Gary D. Olson, California
Marketing Field Office, USDA, AMS,
2202 Monterey Street, suite 102-B,
Fresno, California 83721, telephone (209)
487-5901.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing—Issued December 8, 1989, and
published in the Federal Register on
December 11,71989 [54 FR 50765].
Recommended Decision and
Opportunity to File- Written
Exceptions—Issued November 23, 1990,
and puhlished in.the Federal Register on
November 28, 1990 (56 FR 49532).

This administrative action-is governed
by the provisions.of sections 556 and 557
of title 5 of the United States Code:and,
therefore, is exdluded from the
requirements of Executive' Order122m
and Departmental Regulation 1512-1.

Preliminary Statement

These proposed amendments were
formulated on'the record of a public
hearing held at:Fresno, California, on
January 19,1990, to consider the
proposed amendment of the Marketing
Agreement and Order No. 920,
hereinafter. referred.to collectively.as
the “order," regulating: the handling of
kiwifruit grown‘in California. The
hearing was held pursuant to the
provisions ¢f the Agricultural Marketing
Agreement Act of 1937,-as amended (7
U.S.C. 801-ef seq.), hereinafter referred .
as to the Act, and the applicable rules of
practice and procedure governing
proceedings to formulate marketing
agreements and marketing orders (7 CFR
part 800). The Notice of Hearing
contained-several amendment proposals
submitted by the Kiwifruit
Administrative Committee {committee)
established under the order to-assist in
local-administration-of the program.
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The proposals weuld reduce the terms
of office from 2 years to 1 year for
certain committee members, clarify the
way in which grower membership is
allocated, revise committee tenure
requirements, authorize committee
nominations to be conducted by mail,
authorize a change in the terms of office
which now begin August 1, and
authorize a late payment charge on
delinquent handler assesaments. The
Department of Agriculture proposcd that
it be authorized to make any necessary
conforming changes.

Upon the basis of evidence introduced
at the hearing and the record thereof,
the Administrator of the Agricultural
Marketing Service (AMS) on November
23, 1990, filed with the Hearing Clerk,
U.S. Department of Agriculture, a
Recommended Decision and
Opportunity to File Written Exceptions
thereto by December 31, 1990. No
exceptions were received.

Small Business Considerations

In accordance with the provisions of
the Regulatory Flexibility Act (RFA} [5
U.S.C. 601 et seq.], the Administrator of
the AMS has determined that this action
would not have a significant economic
impact on a substantial number of small
entities. Small agricultural producers
have been defined by the Small
Business Administration (SBA) [13 CFR
121.2] as those having annual receipts of
less than $500,000. Small agricultural
service firms, which include handlers
under this order, are defined as those
with annual receipts of less than $3.5
million.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders and rules issued
thereunder are unique in that they are
brought about through group action of
essentially small entities acting on their
own behalf. Thus, both the RFA and the
Act have small entity orientation and
compatibility. Interested persons were
invited to present evidence at the
hearing on the probable impact that the
proposed amendments to the order
would have on small businesses.

The record indicates that there are
approximately 100 handiers and 1,200
growers of California kiwifruit. While
there is a variance in the size of
individual growing and handling
operations, the record indicates that the
majarity of the kiwifruit growers and 30
to 40 percent of the handiers would be
classified as:small businesses under the
SBA's definitions.

This decision proposes amendments
to the order pertaining to committee

member appointments end nominations.
Also proposed is adding authority ta
establish late payment charges on
delinquent handler assessments. The
record indicates that thesa changes
would improve the administration and
operation of the program to the benefit
of all kiwifruit growers and handlers.

One proposal is to change the terms of
office of three grower members of the
cominittee from 2 years to 1 yezr. The
order currently provides that the
committee consist of 11 growers and 1
public member, each with an alternate.
One grower is selected to represent each
of the eight established geographic
districts, and the three districts with the
highest levels of production are each
entitled to a second grower member
position. All members naw gerve 2-year
terms of office. However, a
determination is made each year as to
which three districts are entitled to a
second grower member position, and the
three additional grower member seats
are allocated annually. The record
supports continuing the annual
allocation of grower membership so that
the frequent shifts in kiwifruit volumes
are promptly reflected in committee
representation. Although this change
could result in more frequent
nominations, the costs to the committee
and to the growers who participate in
the nomination process would be
minimal. This change would facilitate
equitable allocation of committee
membership. Accordingly, it would
benefit all kiwifruit growers and
handlers. This benefit should outweigh
any additional costs relating to
additional nominations.

This decision also proposes clarifying
the way in which grower membership is
allocated among the districts. The
record indicates that the districts with
the highest levels of shipments in the
previous fiscal year should be allocated
a second grower member position to
reflect current procedures, rather than
those with the greatest production
during that year. The record indicates
that the committee currently collects
and compiles shipment data by district,
which accurately reflect the relative
volumes of kiwifruit grown in the
various districts. This change would
impose no additional costs on growers
or handlers, but would merely clarify
the way in which the committee
currently determines grower member
allocation among. the districts.

This decision also proposes revising
tenure requirements so that a committee
member who has served for six
consecutive years on the committee
could then serve as an alternate
member. The record indicates that this
amendment would enable growers who

have become knowledgeable of the
marketing order and committee
operations to continue participating in
committee deliberations. Tenurs
requirements would still apply to voting
member positions to promote
participation by a larger mumber of
California kiwifruit growera in
administering the arder. Na additionsl
costs would be imposed as a result of
this change.

Currently, the order provides that
nominations for grower members be
conducted at grower meetings held in
each of the order’s eight geographic
districts. The record indicates that .
adding authority to conduct nominations
by mail would increase grower
participation in the nomination process.
This proposed change would also reduce
the administrative costs associated with
conducting nomination meetings, as well
as the costs incurred by individual
growers in travelling to and attending
the meetings. Thig change should
therefore have a positive impact on both
large and small kiwifruit growers and
handlers.

Currently, committee members serve
terms of office which begin August 1.
The record indicates that since complete
shipment data may not be available
until July or August in some years, the
mail nomination process may not be
completed prior to August 1. Therefore,
the record supports adding authority to
change the terms of office. To the extent
that this change would facilitate the
nomination process, it would have a
positive impact on growers and
handlers. No additional costs would be
impesed as a result of this change.

Finally, it is being proposed that
authority be added to the order to
provide for the establishment of a late
charge on delinquent handler
assessments. This would provide
handlers with am incentive to make
assessment payments in a timely
manner. This change would not impose
additional costs on those handlers who
remit their assessments on time.

Each of the proposed changes set
forth in this document is designed to
enhance the administration, operation
and functioning of the order, and would
not have a significant economic impact
on the affected small entities. Further,
the proposed amendments would have
no significant impact on the reporting
and recordkeeping requirements
imposed on small businesses. Of the
proposed amendments, that pertaining
to mail nominations could result in
additional reporting by growers.
However; participation would he
voluntary, and the record indicates that
the cost of completing a ballot would be
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substantially less than that to attend a
nomination meeting. In compliance with
Office of Management and Budget
(OMB) regulations (5 CFR part 1320)
which implement the Paperwork
Reduction Act of 1980 (44 U.S.C. chapter
35), any reporting and recordkeeping
provisions that may result from this
action would be submitted to OMB for
approval. The proposed amendments
include authority for mail nominations.
There are approximately 1,200 growers
who would be affected by mail
nominations, if implemented.
Regulations would be promulgated to
implement this provision. Accordingly,
any information collection or
recordkeeping requirements that may
result from these amendments would be
submitted to the OMB for approval and
would not become effective prior to
OMB approval.

Findings and Conclusions

The material issues, findings and
conclusions, rulings, and general
findings and determinations included in
the Recommended Decision set forth in
the November 29, 1990, issue of the
Federal Register [55 FR 49532] are
hereby reaffirmed and adopted in this
Decision.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents entitled,
respectively, “Order Amending the
Order Regulating the Handling of
Kiwifruit Grown in California” and
“Marketing Agreement as Amended,
Regulating the Handling of Kiwifruit
Grown in California.” These documents
have been decided upon as the detailed
and appropriate means of effectuating
the foregoing findings and conclusions.

It is hereby ordered, That this entire
decision, except the annexed marketing
agreement, be published in the Federal
Register. The regulatory provisions of
the marketing agreement are identical to
those contained in the order as hereby
proposed to be amended by the annexed
order which is published with this
decision.

Referendum Order

It is hereby directed that a referendum
be conducted in accordance with the
procedure for the conduct of referenda
(7 CFR 900.400 et seq.) to determine
whether the issuance of the annexed
order amending the order regulating the
handling of kiwifruit grown in California
is approved or favored by producers, as
defined under the terms of the order, -
who during the representative period
were engaged in the production of
kiwifruit grown in California.

The representative period for the
conduct of such referendum is hereby
determined to be August 1, 1989, to July
31, 1990.

The agents of the Secretary to conduct
such referendum are hereby designated
to be Gary D. Olson and Robert J. Curry,
California Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
2202 Monterey Street, suite 102 B,
Fresno, CA 93721, telephone {209) 487~
5901.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

Signed at Washington, DC, on February 28,
1991. .

John E. Frydenlund,
Deputy Assistant Secretary, Marketing and
Inspection Services.

Order Amending the Order Regulating
the Handling of Kiwifruit Grown in
California !

Findings and determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the igssuance of the
order; and all of said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such
findings and determinations may be in
conflict with the findings and
determinations set forth herein.

{a) Findings and Determinations Upon
the Basis of the Hearing Record.
Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 e¢
seq.), and the applicable rules of
practice and procedure effective
thereunder (7 CFR part 800), a public
hearing was held upon the proposed
amendments to the Marketing
Agreement and Order No. 920 (7 CFR
part 920), regulating the handling of
kiwifruit grown in California.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The order, as hereby amended, and
all of the terms and conditions thereof,
will tend to effectuate the declared
policy of the Act;

(2) The order, as hereby amended,
regulates the handling of kiwifruit grown
in the production area in the same
manner as, and is applicable only to
persons in the respective classes of

! This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

commercial and industrial activity
specified in the marketing order upon
which hearings have been held;

(3) The order, as hereby amended, is
limited in application to the smallest
regional production area which is
practicable, consistent with carrying out
the declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) The order, as hereby amended.
prescribes, so far as practicable, such
different terms applicable to different
parts of the production area as are
necessary to give due recognition to the
difference in the production and
marketing of kiwifruit grown in the
production area; and

{5) All handling of kiwifruit grown in
the production area is in the current of
interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, all
handling of kiwifruit grown in California
shall be in conformity to, and in
compliance with, the terms and
conditions of the said order as hereby
amended as follows:

The provisions of the proposed
marketing agreement and the order
amending the order contained in the
Recommended Decision issued by the
Administrator on November 23, 1990,
and published in the Federal Register on
November 29, 1990, shall be and are the
terms and provisions of this order
amending the order and are set forth in
full herein. ’

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 920.21 is revised to read as
follows:

§ 920.21 Term of office.

The term of office of each member
and alternate member of the committee
shall be for two years from the date of
their selection and until their successors
are selected; except that the term of
office of the three additional grower
members and their alternates selected
from the three districts shipping the
greatest volumes of kiwifruit in the prior
fiscal period shall be for one year. The
terms of office shall begin on August 1
and end on the last day of July, or such
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other dates as the committee may.
recommend and the Secretary approve.
Members may serve up to three
consecutive 2-year terms or six
consecutive 1-year terms on the
committee or a combination thereof not
to exceed 8 consecutive years as
members. Alternate members may serve
up to three consecutive 2-year terms or
six consecutive 1-year terms or a
combination thereof not to exceed 6
consecutive years as alternate members.

3. Section 920.22 is revised to read as
follows:

§920.22 Nemination.

(a} Except as provided in paragraph
(b) of this section, the committee shall
hold, or cause to be held, not later than
July 15 of each year, or such other date
as may be specified by the Secretary, a
meeting or meetings of growers in each
district for the purpose of designating
nominees to serve as grower members
and alternates on the committee. Any
such meetings shall be supervised by the
committee, which shall prescribe such
procedures as shall be reasonable and
fair to all persons concerned.

(b) Nominations in any or all districts
may be conducted by mail in a marmer
recommended by the committee and
approved by the Secretary.

(c) Only growers may participate in
the nomination of grower members and
their alternates. Each grower shall be
entitled to cast only one vote for each
position to be filled in the district in
which such grower produces kiwifruit.
No grower shall participate in the
election of nominees in more than one
district in any one fiscal year.

(d) A particular grower shall be
eligible for membership as member or
alternate member to fill only one
position on the committee.

(e} The public member and alternate
shall be nominated by the grower
members of the committee.

4. Section 920.41 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§ 920.41 Assessments.

(a)* * * If a handler does not pay
any assessment within the time
prescribed by the committee, the
assessment may be subject to an
interest or late payment charge, or both,
as may be established by the Secretary
upon recommendation of the committee.

* » » » L 4

Marketing Agreement, as Amended,
Regulating the Handling of Kiwifruit Grown
in California

The parties hereto, in order to effectuate
the declared policy of the Agricultural
Marketing Agreement Act of 1937, as
amended {secs. 1-19, 48 Stat. 31, as amended;

7 U.S.C. 601-674), and in accordance with the
applicable rules of practice and procedure
effective thereunder (7 CFR part 900) desire
to enter into this agreement amending the
marketing agreement regulating the handling
of kiwifruit grown in California; and each
party hereto agrees that such handling shall,
from the effective date of this marketing
agreement, be in conformity to, and in
compliance with, the provisions of said
marketing agreement as hereby amended.
The provisions of §§ 920.1-920.70,
inclusive, of the order as amended anmexed
to and made a part of the decision of the
Secretary of Agriculture with respect to a
proposed marketing agreement and order
regulating the handling of kiwifruit grown in
California, plus the following additional
provisions shall be, and the same hereby are,
the terms and conditions hereof; and the
specified provisions of said annexed order
are hereby incorporated into thia marketing
agreement as if set forth in full herein:

§920.71 Counterparts.

This agreement may be executed in
multiple counterparts and when one
counterpart is signed by the Secretary, all
such counterparts shall constitute, when
taken together, one and the same instrument
as if all signatures were contained in one
original,

§920.72 Additional parties.

After the effective date hereof, any handler
may become a party to this agreement if a
counterpart is executed by such handler and
delivered ta the Secretary. This agreement
shall take effect as to such new contracting
party at the time such counterpart is
delivered to the Secretary, and the benefits,
privileges, and immunities conferred by this
agreement shall then be effective as to such
new contracting party.

§920.73 Order with marketing agreement.

Each signatory handler requests the
Secretary to issue, pursuant to the Act, an
order providing for regulating the handling of
kiwifruit in the same manner as is provided
for in this agreement.

The undersigned hereby authorizes the
Director, or Acting Director, Fruit and
Vegetable Division. Agricultural Marketing
Service, United States Department of
Agriculture, to correct any typographical
errors which may have been made in this
marketing agreement.

In witness whereof, the contracting parties,
acting under the provisians of the Act, for the
purpose and subject to the limitations therein
contained, and not otherwise, have hereto set
their respective signatures and seals.

(Firm Name}
By: !

(Signature)

(Mailing Address)

i If one of the contracting parties to this
agreement i» a corporation, my signature constitutes
certification that L have the power granted to me by
the Board of Directors to bind this corperation to-
the marketing agreement.

(Title)

(Date of Execution)
(Corporate Seal; if none, so state)

Public reporting burden for this ccllection
of infarmation is estimated to average 10
minutes per response, including the time for
reviewing instructions, searching existing
data sources, gathering and maintaining the
data needed, and completing and reviewing
the collection of information. Send comments
regarding this burden estimate or any other
aspect of this collection of information,
including suggestions for reducing this
burden, to Department of Agriculture,
Clearance Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office of
Information and Regulatory Affairs, Office of
Management and Budget, Washington, DC
20503.

This information is required to determine
voter eligibility and vote of kiwifruit
handlers. Palsification of information on this
government document may result in a fine of
not more than $10,000 or imprisonment for
not more than five years or both (18 U.S.C.
1001}.

(For use by incorporated handlers)

Certificate of Resolution (Corporation
only)

At a duly convened meeting of the Board of
Directorsof ______ held at

on the day of
1991, Resolved, That
shall become a party to
the marketing agreement regulating the
handling of kiwifruit grown in California.
which was annexed to and made part of the
decision of the Secretary of Agriculture, and
it is further, Resolved, That .

(Name).

(Title)

and

(Name)

(Title)
be, and the same hereby are, authorized and
directed severally or jointly to sign, execute,
and deliver counterparts of the said
agreement to the Secretary of Agriculture.

L Secretary of
do hereby certify this
i a true and correct copy of a resolution
adopted at the above named meeting as said
resolution appears in the minutes thereof.

(Signature}

(Address of Firm)
(Corporate Seal; if none, so state}

[FR Doc. 91-5280 Filed 3-5-91; 8:45 am]
BILLING CODE 3410-02-M-
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7 CFR Part 1005
[Docket No. AO-388-A4; DA-90-032]

Milk in the Carolina Marketing Area;
Recommended Decislon and
Opportunity to File Written Exceptions
on Proposed Amendments To
Tentative Marketing Agreement and to
Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision recommends
changes to the Carolina order that
would allow a handler operating more
than one distributing plant to combine
the receipts and dispositions of such
plants for the purpose of qualifying them
as pool plants. The decision is based on
the record of a public hearing held
November 8, 1990, at Charlotte, North
Carolina. The proposed changes were
submitted by a cooperative association
and a dairy processor. The changes
were supported by another cooperative
association that also supplies the dairy
processor. The changes are necessary to
provide more efficient procedures for
handling milk, to reflect current
marketing conditions and to assure
orderly marketing in the Carolina area.
DATES: Comments are due on or before
March 20, 1991.
ADDRESSES: Comments (four copies)
should be filed with the Hearing Clerk,
room 1083, South Building, United States
Department of Agriculture, Washington,
DC 20250.
FOR FURTHER INFORMATION CONTACT:
Clayton H. Plumb, Chief, Order
Formulation Branch, USDA/AMS/Dairy
Division, room 2968, South Building, P.O.
Box 96456, Washington, DC 20090-6456,
(202) 4476274,
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291.

The Regulatory Flexibility A (5 U.S.C.
601-612) requires the Agency to examine
the impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b), the
Administrator of the Agricultural
Marketing Service has certified that this
action will not have a significant
economic impact on a substantial
number of small entities. Only one
multi-plant handler operation is
expected to elect unit pooling to effect
more efficient processing of certain milk
products. The amendment would
promote orderly marketing of milk by
producers and regulated handlers.

Prior document in this proceeding:

Notice of Hearing: Issued October 24,
1990; published October 30, 1990 (55 FR
45612).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and the order
regulating the handling of milk in the
Carolina marketing area. This notice is
issued pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-874),
and the applicable rules of practice and
procedure governing the formulation of
marketing agreements and marketing
orders (7 CFR part 800}.

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Washington, DC 20250, by
the 14th day after publication of this
decision in the Federal Register. Four
copies of the exceptions should be filed.
All written submissions made pursuant
to this notice will be made available for
public inspection at the office of the -
Hearing Clerk during regular business
hours (7 CFR 1.27(b)).

The proposed amendment set forth
below is based on the record of a public
hearing held at Charlotte, North
Carolina, on November 8, 1990, pursuant
to a notice of hearing issued October 24,
1990 (55 FR 45612).

The material issue on the record of
hearing relates to pool plant
qualification standards for distributing
plants.

Findings and Conclusions

The following findings and
conclusions on the material issue are
based on evidence presented at the
hearing and the record thereof:

The provisions affecting the pool
qualification of distributing plants under
the Carolina Federal milk order should
be amended to allow a handler who
operates two or more distributing plants
to consider them as a unit for the
purpose of meeting the order’s total
Class I disposition requirement. Each
plant should continue to be required to
distribute at least 15 percent of the total
amount of milk received at or diverted

- from the plant as route disposition in the

marketing area.

Currently, 60 percent of the amount of
milk received at or diverted from each
distributing plant during the months of
August through November, January and
February must be disposed of as Class I
milk in order for the plant to be qualified
as a pool plant. The applicable
percentage requirement for the months

of March through July and December is
40 percent.

Southern Milk Sales, Inc. (SMS), a
cooperative association, and Hunter
Jersey Farms, Inc. (Hunter}, a
proprietary handler, proposed that the
order provide for unit pooling of
distributing plants. Under their proposal,
the receipts and disposition of the
distributing plants requested by a multi-
plant handler to be considered as a unit
would be combined, and the plants
would be treated as a single plant for
the purpose of determining whether the
unit meets the total route disposition
requirement for a pool distributing plant.

Several witnesses for the proponents
testified in support of the proposal and a
witness for Piedmont Milk Sales
(Piedmont) supported the proposal.
There was no testimony at the hearing
or statements in briefs in opposition to
the proposal.

The first witness for SMS said that
SMS and Hunter, prior to September 1,
1990 (effective date for the Carolina
order) estimated the Hunter plant's
Class I utilization at High Point, North
Carolina, for the months of September
through November 1990 to be about 50
percent. The witness said that the
failure to meet the 60 percent
requirement would result in the plant at
High Point not being a pool plant.
Nonpool status, she said, would cost the
SMS producers about 90 cents per
hundredweight. She said that the
estimated 90 cents was based on a
comparison of the Class I utilization at
the High Point plant of 50 percent and
the marketwide Class I utilization of 82
to 85 percent. SMS, she said, with a 90-
cent reduction in pay prices would not
be competitive with other producers in
the market.

The spokeswoman for SMS said that
Hunter was able to meet the 60 percent
standard for September 1990 by shifting
operations between the Hunter plant at
High Point and the Hunter plant at
Charlotte. SMS, she said, delivered less
milk to the High Point plant and more
milk to the Charlotte plant and at the
same time more fluid milk was
processed and packaged at the High
Point plant and less was processed and
packaged at the Charlotte plant. The
witness said that SMS incurred an
additional cost of about 15 cents per
hundredweight on about 500,000 pounds
of milk that was delivered to the
Charlotte plant rather than the High
Point plant, .

A witness for Hunter testified that
Hunter had to incur additional
transportation costs in moving some
packaged fluid milk sales accounts
normally associated with the Charlotte.
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plant to the selling points associated
with the High Point plant. On a
combined accounting basis, he said, the
Class I utilization of the two plants
would be between 65 and 70 percent. He
said that Hunter, because of the location
of its customers, could not concentrate
all of its fluid milk processing at the
Charlotte plant and all of its
manufacturing at the High Point plant.

The Hunter witness said that Hunter
acquired the High Point plant from
Borden in April 1990 and that Borden
had decreased its fluid milk processing
at the High Point plant because of its
decision to transfer some of that volume
to one of its other plants. He said that in
order to keep the High Point plant
operating, Hunter decreased its
processing of fluid milk products {about
75,000 gallons of milk per week) at its
Charlotte plant and increased its fluid
milk processing at the High Point plant.
He said that even with these
uneconomic changes in their operations,
he did not think that the High Point
plant could achieve a 60 percent or
better Class I utilization in the future.

The third witness testifying on behalf
of SMS and Hunter said that the “unit
pooling” proposal would not change any
of the other pooling requirements such
as the “in area” route disposition
requirement. He said that the record
shows that in recent months the Class I
utilization at the High Point plant has
dropped considerally. At the time the
hearing was held to consider
promulgation of the Carolina order
(April 1989) these developments were
not foreseen; otherwise, “unit pooling”
would have been proposed.

The spokesman for the proponents
stated that at the proponents’ request,
the Department issued a temporary
revision that reduced the 60 percent
distribution requirement to 50 percent
for the months of October and
November 1990 and January and
February 1991. He said that the 60
percent requirement would again be
effective for the month of August 1991.

The witness for SMS and Hunter said
that the steps taken by Hunter to pool
the two plants lessen the ability of
Hunter to achieve operational
efficiencies by specializing in the
processing of fluid milk products in one
plant and by-products in another plant.
He said that the steps taken by Hunter
can also result in the disruption of the
normal farm-to-market movement of
milk by requiring a portion of the supply
to be delivered to an alternative plant at
a greater distance.

The spokesman for SMS and Hunter
said that regulatory provisions should
encourage orderly and efficient
handling, processing and distribution of

bl

milk and milk products and that “unit
pooling” is contained in other Federal
orders such as the Tennessee Valley
order. He said that the proposal will not
adversely affect any other proprietary
handler or cooperative association
associated with the Carolina marketing
area.

The proposed *unit pooling” proposal
should be adopted. The record evidence
demonstrates that inefficient steps were
taken by the proponents to pool the
High Point plant. The temporary revision
issued by the Department for the months
of October and November 1990 and
January and February 1991 (60 percent
to 50 percent) should enable the High
Point plant to be pooled without the
proponents having to resort to the
inefficient steps that were taken in
September. The High Point plant would
only have to meet a 40 percent fluid milk
dispostion requirement for the month of
December and the months of March 1991
through July 1991. However, the record
indicates that the problem encountered
by the High Point plant is not temporary
and that amendatory action is needed.

The “unit pooling” proposal will
remove the need for SMS and Hunter to
incur additional transportation costs
with respect to the shifting of bulk milk
between the two plants and also the
additional transportation in moving
packaged milk from the High Point plant
greater distances to the sales outlets
associated with the Charlotte plant.

Order provisions should not impede
the ability of a multi-plant handler to
achieve operational efficiencies by
specializing in the processing of some
fluid milk products in one plant and
other products in anocther plant. With
unit pooling, as herein adopted, it will
be possible for a multi-plant handler to
confine certain specialized operations to
one plant in order to achieve an
economy of scale comparable to that
which would be realized by maintaining
its total operation in one plant.

Adoption of the proposed amendment
will not allow the pooling of any plant
that does not distribute a significant
amount of fluid milk, or any distributing
plant that is not primarily associated
with the Carolina marketing area. To
qualify for pooling as a unit, each
distributing plant in the unit would still
have to dispose of at least 15 percent of
its receipts as route disposition in the
marketing area. This requirement will
ensure that each plant pooled in the unit
has a significant commitment to
supplying fluid milk products to the
marketing area.

The witnesses’ concern about the
reduction in pay prices of about 90 cents
to SMS producers delivering milk to the
High Point plant should the plant fail to

qualify for pooling is valid. A reduction
in pay prices of this amount at this
location could result in disruptive
marketing conditions.

In order to qualify for unit pooling, a
handler would be required to notify the
market administrator in writing prior to
the first month in which plants are to be
considered as a unit for pooling
purposes. Unit pooling would be
continued in each following month
without further notification. However, if
other plants of the handler are added to
or dropped from the unit, the handler
would need to notify the market
administrator prior to the month in
which such change is to be effective.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Carolina order
was first issued and when it was
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
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applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held;

Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decision because the regulatory
provisions thereof would be the same as
those contained in the order, as hereby
proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Carolina marketing area is
recommended as the detailed and
appropriate means by which the
foregoing conclusions may be carried
out.

List of Subjects in.7 CFR Part 1005
Milk marketing orders.

PART 1005—[AMENDED]

1. The authority citation for 7 CFR
Part 1005 continues to read as follows:

Authonity: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. In 1005.7, paragraph (a)(2) is revised
to read as follows:
§ 1005.7 Pool plant.
*

* * L *
oW
a

{2) The total quantity of fluid milk
products, except filled milk, disposed of
in Class I is not less than 60 percent in
each of the months of August through -
November and January and February,
and 40 percent in each of the other
months, of the total quantity of fluid
milk products, except filled milk,
physically received at such plant or
diverted therefrom pursuant to § 1005.13,
subject to the following conditions:

{i) Two or more plants operated by the
same handler may be considered as a
unit for the purpose of meeting the total
Class I requirement percentages
specified in paragraph (a)(2) of this
section if each plant in the unit meets
the in-area route disposition
requirement specified in paragraph
(a)(1) of this section, and if such handler
reguests that the plants be so
considered as a-unit. If such a handler
wishes to add or remove plants from
consideration as a unit, such a request
must be made before the first day of the
month for which it is to be effective.

(ii) The applicable percentages in
paragraph (a)(2) of this section may be
increased or decreased up to 10
percentage points by the Director of the
Dairy Divigion if the Director finds such
revision is necessary to assure orderly
marketing and.efficient handling of milk

in the marketing area. Before making
such a finding, the Director shall
investigate the need for revision either
at the Director's own initiative or at the
request of interested persons. If the
investigation shows that a revision
might be appropriate, the Director shall
issue a notice stating that the revision is
being considered and invite data, views,
and arguments.

Signed at Washington, DC, on: March 1,
1991.
Danigl Haley,
Administrator.
[FR Doc. 91-5281 Filed 3-5-91; 8:45 am])
BILLING CODE 3410-02-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064-AA36

Assessments

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Proposed rule.

SUMMARY: The Board of Directors
{(“Board") of the Federal Deposit
Insurance Corporation {“FDIC") is
proposing to amend part 327 of its
regulations ("Assessments”), 12 CFR
part 327, to increase the assessment to
be paid by Bank Insurance Fund (“BIF")
members during the second half of
calendar year 1991 and thereafter.
DATES: Written comments must be
received by the FDIC not later than
April 5,1991.

ADDRESSES: Written comments shall be
addressed to the Office of the Executive
Secretary, Federal Deposit Insurance
Corporation, 550—17th Street, NW.,
Washington, DC 20428. Comments may
be hand-delivered to room F-400, 1778 F
Street, NW., Washington, DC 20429, on
business days between 8:30 a.m. and 5
p.m.

FOR FURTHER INFORMATION CONTACT:
Alvin E. Kitchen, Associate Director,
Division of Accounting and Corporate
Services, Federal Deposit Insurance
Corporation, 550 Seventeenth St., NW,,
Washington, DC, 20429, (202) 825-8344.
SUPPLEMENTARY INFORMATION: .

Paperwork Reduction Act

No collections of information pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.) -
are contained in the proposed rule.
Consequently, no.information has been
submitted to.the Office of Management
and -Budget for review.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply to the
publication of “a rule of particular
applicability relating to rates.” Id. 601(2).
Accordingly, the Act's requirements
relating to an initial and final regulatory
flexibility analysis (id. 603 & 604) are not
applicable.

In any case, the primary purpose of
the Regulatory Flexibility Act is fulfilled
as a matter of course. The Act's purpose
is to make sure that agencies’ rules do
not impose disproportionate burdens on
small businesses. The Act is “designed
to encourage agencies to tailor their
rules to the size and nature of those to
be regulated whenever this is consistent
with the underlying statute authorizing
the rule.” See 126 Cong. Rec. 21453
(1980) (“‘Description of Major Issues and
Section-by-Section Analysis of
Substitute for S. 289"). The Federal
Deposit Insurance Act specifies how
assessments are computed, and
generally gears each institution's
assessment to the institution's size (as
measured by domestic deposits). See 12
U.S.C. 1813 & 1817. The FDIC has no
authority to “tailor [assessments] to the
size and nature of [banks]” in any
manner other than that set forth in the
Act.?

Accordingly, the Board hereby
certifies that the proposed rule, if
adopted in final form, will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Act.

The Proposed Rule

The FDIC must assess all insured
depository institutions. Id. 1817. The
FDIC's assessment rules are set forth in
part 327 of Title 12 of the Code of
Federal Regulations (“Assessments”).

I Increase in the BIF Assessmert Rate

The BIF assessment rate is the greater
of .15 parcent or such rate as the Board
determines to be “appropriate * * * to
increase the reserve ratio to the
designated reserve ratio within a
reasonable period of time.” See.id.
1817(b)(1)(C). When determining an
appropriate rate, the Board must
consider the BIF's financial condition—
its expected operating expenses, case
resolution expenditures, and income-—
and the effect-of the assessment rate on
the earnings and capital of BIF
members. The.Board may consider other
appropriate factors as well.

! The Board believes: that.the adverse sffects of
the higher assessmentrate do not fall
disproportionately. on smaller banks. See.table 2.
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The BIF assessment rate currently
stands at .195 percent per annum. The
Board is proposing to increase it to .23
percent per annum, effective for the
second semiannual period of 1991 and
thereafter.

A. Need for the Increase.
The BIF's designated reserve ratio is

currently set by statute at 1.25%. Id.
1817(b)(1)(B). The BIF’s actual reserve
ratio is below that level. The ratio and
the BIF’s balance have both declined

TABLE 1.—BANK INSURANCE FUND TRENDS AND PROJECTIONS, 1984-1992

significantly. The ratio has fallen from
1.10 percent at year-end 1987 (when the
BIF’s balance stood at $18.3 billion) to
.80 percent at year-end 1988 (BIF
balance $4.1 billion), and then to .70
percent at year-end 1989 (BIF balance
$13.2 billion). Preliminary figures
indicate that the ratio was .43 percent at
the end of 1990 (BIF balance $8.5
billion).2

Current data suggest that the BIF
reserve ratio will continue to decline

[Dollars in Billions]

through the end of 1992 if the current
assessment rate remains in effect
throughout that period. Under the FDIC's
baseline assumptions,? the ratio is
expected to decline to .19 percent (BIF
balance $3.9 billion) by the end of 1991
and to .11 percent at the end of 1992 (BIF
balance $2.4 billion).* Under pessimistic
assumptions,® the BIF ratio is expected

to be zero at the end of 1991 and to be
negative (-.27 percent; BIF balance -$5.8
billion) at the end of 1992;¢

Fai Baseline Estimate Pessimistic Estimate
. ailed
Year No. failed E:;lrﬁg banks BIF reserve BIF reserve
banks assets ! assets Total Total Fund ratio Total Total Fund ratio
(adjust) | income® | expense | balance (percent) income ®* | expense | balance (percent)
80 $38.9 $38.9 $3.1 $2.0 $16.5 1.19 $3.1 $2.0 $16.5 1.19
120 8.8 8.8 34 2.0 18.0 1.19 34 20 18.0 1.19
145 7.7 8.9 33 3.0 18.3 1.12 33 3.0 18.3 1.12
203 9.5 20.8 3.3 3.3 18.3 110 3.3 33 18.3 1.10
221 53.9 61.6 34 76 141 0.80 34 76 14.1 0.80
207 29.2 16.5 3.5 4.3 13.2 0.70 3.5 4.3 13.2 0.70
169 16.3 39.8 39 86 8.5 0.43 3.9 8.6 8.5 0.43
Estimates for 1991 and 1992
180-230 ( $65-90B $5.4 $10.0 $3.9 0.19 $5.4 $13.9 $0.0 N/A
160-210 30-708 50 6.5 24 0.11 5.0 10.8 -58 -0.27

! Reserves are established for open banks when their failure appears likely. The adjusted figures on failed bank assets reflect either the year reserves were
established or the year the bank was actually closed, whichever was earlier.
2 Assumes that the current assessment rate (19.5 per $100 of domestic deposits) remains in effect through year-end 1992.
3 1980 BIF revenue and expense figures are preliminary.

Accordingly, the Board proposes to
raise the BIF assessment rate for the
second semiannual period of 1991 and
thereafter. The BIF assessment rate is
currently fixed at .195 percent. The
Board proposes to raise it to .23 percent.

The increase is needed as part of an
overall effort to bring the reserve ratio
up to 1.25 percent within a reasonable
time. The FDIC presently anticipates it
will need to borrow working capital of
approximately $10 billion. The increased
assessment rate proposed here is
expected to generate additional
revenues of approximately $870 million
per year and would provide the funds
needed to pay the interest and
amortization on that level of borrowing.

2 During the past 4 years, 800 banks with about
$140 billion in total assets have been closed or
reserved for, costing the BIF $23 billion. The BIF's
administrative and operating expenses over that
period have exceeded $850 million. As a result,
although the BIF has generated about $14 billion in
revenue during this time, the BIF has declined from
$18.3 billion at year-end 1986 to $8.5 billion as of
year-end 1990. About $7.5 billion is comprised of
cash or other liquid assets.

3 The “baseline” forecast assumes a moderate
recession of about six months duration. It does not
represent a best-case scenario.

¢ Under currently expected conditions, FDIC staff
projects that 180 banks will be closed in 1991, with

The FDIC's anticipated borrowing,
and the assessment increase needed to
fund it, are only interim measures. They
must be seen in the context of longer-
term BIF recapitalization efforts
currently under development. In this
regard, a number of parties have
proposed plans for revising the Federal
approach to supervising insured
depository institutions, specifically
including a program of risk-based
deposit insurance.

B. Impact on Bank Capital

1. The industry as a whole. The FDIC
staff estimates that increasing the
assessment rate from .195 percent to .23
percent for the second semiannual
period of 1991 would have a minimal

another 160 failures in 1992, FDIC staff estimates
that reserves of $10 billion will be set aside to cover
total expenses and losses on $85 billion in failed-
bank assets in 1991. Another $8.5 billion in reserves
will be needed in 1992 to cover expenses and losses
on $30 billion in failed-bank assets. If the
assessment rate were to remain at .195 percent, the
BIF's income would be approximately $5.4 billion in
1991 and $5.0 billion in 1992,

¢ The assumptions are “pessimistic” in that they
assume the recession lasts for more than a year.
They do not represent a worst-case scenario.

® Under these assumptions, FDIC staff projects
that 230 banka would fail in 1991 and 210 banks
would fail in 1992. Reserves of $13.9 billion would

impact on industry capital levels. The
tangible equity capitalization of BIF
members as of September 30, 1990, was
approximately $224.3 billion. An
assessment rate increase of .035
percentage point, effective with the
second-half 1991 semiannual
assessment, would raise 1991 industry
assessments by an estimated $435
million, or less than .2 percent of third-
quarter 1990 industry capital. On an
annualized basis, the additional
assessments {$870 million} 7 amount to
about .39 percent of third-quarter 1990
industry capital.

FDIC staff estimates indicate that
year-end 1992 tangible equity '
capitalization would be just under $251.8
billion if the .195 percent rate remained
in place, and would drop by only about
$.5 billion—to just over $251.2 billion—if
the rate were raised to .23 percent.

Insurance assessments are a tax
deductible operating expense for banks.

be needed to cover expenses and losses on $90
billion in failed-bank assets in 1991. Reserves of
$10.8 billion would be needed to cover expenses
and losses on $70 billion in failed-bank assets in
1992,

7 The FDIC staff has projected the BIF assessment
base to increase at an annual rate of 4.5 percent
during 1991



9310

Federal Register / Vol. 58, No. 44 / Wednesday, March 6, 1991 / Proposed Rules

Assuming an average tax rate of 34
percent, the after-tax cost of the
assessment increase would be $574
million per year. In addition, it is
reasonable to expect that some portion
of the assessment increase will be
passed along to bank customers in the
form of higher borrowing rates,
increased service fees, and lower
deposit rates. However, the FDIC staff
has assumed, for the purposes of this
analysis, that banks will bear the full
after-tax cost of the assessment.

The impact of the indicated
assessment increase upon banks’ book
capital is dependent upon assumptions
about dividend policies and new capital
issues. If banks maintain dividend
levels, despite the increase in operating
costa, book capital will decline by the
full amount of the after-tax cost of the
assessment increase, assuming no new
capital issues. That is to say, if
dividends are not reduced, then the
increased operating costs will be
reflected in lower retained earnings.®

For the projections presented here, it
was assumed that banks’ dividend rates
remained unchanged from those
reported in September 1990.
Consequently, the total $870 million in
increased after-tax assessment costs
projected over the next one-and-a-half
years results in a $574 million total
decline in capital and a $296 million
total reduction in dividends. This
represents a reduction in average annual
dividends for the industry of
approximately $187 million or 1.4
percent of total 1989 industry dividends
of $14 billion. It was further assumed
that the only source of new book capital
considered is-additions to retained.

earnings.

2. Individual banks. At the end of
1989, there were 87 BIF-insured banks
(assets: $18.5 billion) reporting negative
equity capital. The added expense of a
195 percent agsessment rate in 1989
would have exceeded the total equity
capital of five more banks {assets: $12.5
billion). For another 48 banks (assets:
$11.0 billion), the higher insurance
premiums would have represented more
than 10 percent of their equity capital.

# A change in the value of a bank's book capital is
not the same as a change in the bank’s overall
market value. Some observers have suggested that,
if banks cut dividends in order to maintain internal
capital generation rates, the market value of
common stock will be reduced, and that banks
raising capita! through new stock issues will see a
reduction in the proceeds from new capital iseues.
This argument runs counter to standard financial
theory. While the market value of bank equity
undoubtedly rises and falls with profits, it should be
independent of dividend policy. Accordingly, the
bank's ability-to attract new capital should not be
malterlally affected by assumptions about dividend
policy. .

If the assessment rate in 1989 had
been .2125° percent, no additional
banks would have seen their equity
capital eclipsed by the additional
insurance fee. Another 10 banks {assets:
$12.1 billion) would have had increased
premiums equal to more than 10 percent
of their equity capital.1®

During 1992, the assessment increase
is projected to raise the number of
poorly capitalized banks—those with
less than 3 percent tangible capital—by
only 6 banks (average assets: under $34
million). The number of banks with
between 3 and 6 percent tangible capital
is projected to increase by 9 (average
assets: under $255 million). In sum,
while the assessment increase lowers
the book capital of most banks, the
overall impact is expected to be
negligible,

C. Earnings

1. Impact on the industry. The
additional assessment premiums, when
measured over a full year, would boost
BIF members’ noninterest overhead
expenses by approximately .73 percent.
The additional expense of the 3.5 basis
point assessment rate increase,
measured on an annualized besis,
amounts to 3.2 percent of 1990 pre-tax
net-operating mcome and 4.8 percent of
net income after taxes and nonrecurring
extraordinary gains through the first
three quarters. The after-tax impact
would be reduced to just above 3
percent of 1990 net income, however,
when State and Federal income tax
provisions—which amounted to $7.5
billion through the first three quarters of
1990—are considered.!* For comparison,
the increased assessment expense
comprises about 5.8 percent of full year
1989 net income, before adjusting for
any tax offsets.

2. Individual banks.1? The assessment
rate stood at .083 percent during 1988.

® This is the average of the current assessment
rate.(.185 percent) for the first semiannual period,
and'the proposed assessment rate (.23 percent) for
the second semiannual period.

101t is assumed that all. increased deposit
insurance costs are taken directly out of retained
earnings; in practice, the impact on equity capital
can be minimized by tax effects, cost pass-throughs,
and lower dividend payments.

11 The percentages of pre-tax net operating
income and net income would be expected to
increase if fourth quarter 1980 loan loss provisions
exceed the quarterly amounts for the first nine
months of the-year.

12 This analysis of the impact of higher
assessment rates on bark-aarnings makes several
simplifying assumptions, which have the effect df
overstating the likely consaquencaes of a rate
increase. Estimated assessment payments are based
on end-of-year total domestic deposits, which
enlarges the assessment base; in practice, actual
assessments would be somewhat lower than the
amounts-used here. In addition, the effect of higher
insurance premiums represents a “worst-case"

That year 1,693 BIF members (assets:
$739 billion) reported full-year earnings
losses totalling $10:5 billion.

If the 1991 statutory assessment rate
(-195 percent) had been in effect, this
group of banks would have lost an
additional $469 million. Another 184
banks (assets: $94 billion) would have
lost $40 million. In addition, 5,172 banks
(assets: $974 billion) would have bad
their earnings reduced by more than 10
percent.

If the assessment rate had included
the proposed increase in 1989—i.e,, if
the assessment rate had been .2125
percent—only 23 more banks (assets: $2
billion) would have seen their net
income reduced below zero by the
additional insurance assessment: '3

TABLE 2.—BIF MEMBERS WITH EARNINGS
Losses UNDER DIFFERENT ASSESS-
MENT SCENARIOS

[Based on 1989 eamings; amounts in'$ millions]

.Actual Statutory | Proposed
1989 rate | 1991 rate | 1991 rate
(0.083%) | (0.195%) | (0.2125%)
Number of |
banks
with
negative
M .
Jdncome ......| 1,683 1,877 1,900
Combined i
losses........ $10,544 $11,053 $11,137
Total assets.| $739,332 | $832,843 | $835,103

The number of banks with earnings
reductions of more than 10 percent
would increase by 1,645 banks [assets:
$390 billion). The average reduction in
earnings among this group of banks
attributableto the 3.5 basis-point
increase in the assessment rate in the
second semiannual period (from .185
percent to..23 percent) would have been
approximately 4.5 percent.

“The 1,893 banks.reporting net losses in
1989 included 245 bariks (assets: $127
billion) that had equity capital ofless
than 3 percent of assets at year-end
1989. If the assessment rate had been
.195 percent, four additional thinly-
capitalized-banks would have reported a
net loss for the year, and 23 others

scenario, in which no tax effect or cost pass-through
is assumed, where all higher payments are-carried
directly through to lower net income.

13 The affected banks are not disproportionately
small ones. Twenty of them have assets under $100
million {87%); two have assets from $100 million to
$1 billion (8.7%); one affected bank has agsets
between $1 billion and $5 billion (4.4%); and none
has assets exceeding $5 billion.. By comparison,
banks with assets under-$100 million comprise 76%
of all BIF members; $100 miillion-to-$1 billion banks
comprise 21.5%; $1-to-$5 billion comprise 2.5%; and
banks with-assets over $5.billion comprise the
remaining 1%.
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would have had more than 10 percent of
their net income absorbed by the
additional assessment payments. Lifting
the assessment rate a further 3.5 basis
points for the second semiannual period
would not have resulted in any
additional under-capitalized
unprofitable banks, nor would it have
caused any additional banks to have
earnings reduced by more than 10
percent.

II. Comment Period

The FDIC is publishing the proposed
rule with a public comment period of
thirty days.

List of Subjects in 12 CFR Part 327:

Assessments, Bank deposit insurance,
Financing Corporation, Savings
associations.

For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation proposes
to amend part 327 of title 12 of the Code
of Federal Regulations as follows:

1. The authority citation for part 327
continues to read as follows:

Authority: 12 USC 1441, 1441b, 1817-19.

2. § 327.13 paragraph (c) is revised to
read as follows:

§ 327.13 Payment of assessment.

(C) Assessment rate. The annual
assessment rate for each BIF member
shall be:

(1) For the first semiannual period of
calendar year 1991, .195 percent; and

(2) For the second semiannual period
of calendar year 1991, and for
subsequent semiannual periods, .23
percent.

By order of the Board of Directors.

Dated at Washington, DC, this 28 day of
February, 1991.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.

[FR Doc. 91-5276 Filed 3-5-91; 8:45 am]
BILLING COOE 6714-01-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 141

Priority Status in Bankruptcy
Proceedings

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Proposed rule; solicitation of
comments.

SUMMARY: This document proposes to
amend the Customs Regulations to
provide that to the extent that a broker
or a surety pays duties on behalf of an
importer which files for bankruptcy
protection, the broker or surety shall be
entitled to assume the priority status of
Customs under section 507(a)(7)(F} of
the Bankruptcy Code on a pro rata basis
on the total amount due Customs. The
assignment of this priority status will
minimize the risk incurred by a broker
or a surety in assuming liability for
duties of the importer and thus
encourage early payment of duties to
Customs.

DATES: Comments must be received on
or before May 6, 1991.

ADDRESSES: Written comments may be
submitted to and inspected at the
Regulations and Disclosure Law Branch,
U.S. Customs Service, 1301 Constitution
Avenue, NW., room 2119, Washington,
DC 20229.

FOR FURTHER INFORMATION CONTACT:
John Lehman, Office of Chief Counsel
(202-566-5476).

SUPPLEMENTARY INFORMATION:

Background

The Bankruptcy Code provides in 11
U.S.C. 507(a)(7) for seventh priority
status in a bankruptcy proceeding for
allowed unsecured claims of
governmenta!l units. Priority status of
claims by Customs for duties arising out
of the importation of merchandise prior
to the filing of bankruptcy are
specifically provided for in three
instances: (1) Merchandise is entered for
consumption within one year before the
date of filing the petition; (2}
merchandise covered by an entry
liquidated or reliquidated within one
year before the date of the filing of the
petition; (3) merchandise entered for
consumption within four years before
the date of the filing of the petition, but
unliquidated on that date where the
failure to liquidate was due to a pending
investigation or need for information. 11
U.S.C. 507{a)(7)(F). Such claims are
given seventh priority along with
governmental claims for taxes for
income or gross receipts, property tax,
withholding tax, employment tax, and
excise tax generally assessed one year
prior to the filing of the bankruptcy
petition.

Presently, brokers or sureties which
pay Customs duties on behalf of an
importer which files for bankruptcy
protection are relegated to the status of

unsecured creditor. This proposed rule is
in response to instances in which a
broker or a surety pays duties on behalf
of an importer which files for
bankruptcy protection, leaving the
broker or surety with an unsecured
claim. Although the broker or surety has
a contractual right for reimbursement,
this claim falls well below that of other
priority claims, and brokers and sureties
have been unable to collect from the
estate amounts paid on behalf of the
importer.

In an attempt to facilitate the entry
process and to encourage early payment
of duties, Customs is proposing to
amend the regulations. Customs is
aware of the vital service provided by
brokers and sureties through the prompt
payment of Customs duties. In keeping
with the goal of Customs to provide
efficient processing of entries and
collection of duties, Customs is of the
opinion that the assignment of priority
status will minimize the monetary risk
incurred by a broker or surety in
assuming liability for duties of an
importer.

It is proposed to revise the Customs
Regulations to provide that, to the
extent that a broker or a surety pays
duties on behalf of an importer which
files for bankruptcy protection, the
broker or surety shall be entitled to
assume the priority status of Customs
under section 507{a)(7)(F} of the
Bankruptcy Code on a pro rata basis on
the total amount due Customs. The
proposed regulation would allow a
broker or surety who pays a claim for
duties to hold the priority status
conferred by statute on Customs for
unsecured claims for duties.

Comments

Prior to adoption of this proposal,
consideration will be given to written
comments timely submitted to Customs.
Submitted comments will be available
for public inspection in accordance with
the Freedom of Information Act (5 U.S.C.
552), § 1.4 Treasury Department
Regulations (31 CFR 1.4), and
§ 103.11(b), Customs Regulations (19
CFR 103.11({b)), on regular business days
between the hours of @ a.m. and 4:30
p.m., at the Regulations and Disclosure
Law Branch, room 2119, U.S. Customs
Service Headquarters, 1301 Constitution
Avenue, NW., Washington, DC.

Executive Order 12291

Because this document does not result
in a “major rule” as defined by
Executive Order 12291, the regulatory
analysis and review prescribed by the
Executive Order is not required.
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Regulatory Flexibility Act

This proposed amendment is certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)) not to have a significant
economic impact on a substantial
number of small entities.

Drafting Information

The principal author of this document
wag Michael Smith, Regulations and
Disclosure Law Branch, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 141

Customs duties and inspection;
Imports.

Proposed Amendment

It is proposed to amend part 141,
Customs Regulations (19 CFR part 141),
as set forth below:

PART 141—ENTRY OF MERCHANDISE

1. The authority citation for part 141 is
revised in part to read as follows:

Authority: 19 U.S.C. 66, 1448, 1484, 1624.

* ® &

Section 141.1 also issued under 11
U.S.C. 507(a)(7)(F), 31 U.S.C. 191, 192;

* * *

2.1n § 141.1 paragraph (c) is revised to
read as follows:

§ 141.1 Liability of importer for duties.

* * * * *

(c) Claim against estate of importer.
The claim of the Government for unpaid
duties against the estate of a deceased
or insolvent importer has priority over
obligations to creditors other than the
United States. To the extent that a
broker or a surety pays duties on behalf
of an importer which files for
bankruptcy protection, the broker or
surety shall be entitled to assume the
priority status of Customs under section
507(a)(7)(F) of the Bankruptcy Code on a
pro rata basis on the total amount due
Customs.

Carol Hallett,
Commissioner of Customs.

Approved: February 28, 1991
John P. Simpson,
Acting Assistant Secretary of the Treasury.
[FR Doc. 81-5256 Filed 3-5-91; 8:45 am)
BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 201

[Docket No. 90N-0200]

RIN 0905-AA06

Warning Statements Required for
Over-the-Counter Drugs Containing

Water-Soluble Gums as Active
Ingredients; Clarification

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of proposed rulemaking;
clarification.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a
clarification of its notice of proposed
rulemaking requiring a warning in the
labeling of all over-the-counter (OTC)
drug products containing as active
ingredients water-soluble gums,
including guar gum, alerting users of
these products to consume adequate
fluid and to avoid using such products if
the person has previously experienced

. any difficulty in swallowing. The intent

of this document is to make it clear that
the addition of this proposed warning
statement in product labeling is not a
sufficient basis to permit the continued
marketing of OTC weight control drug
products containing guar gum.

DATES: Written comments by April 5,
1991.

ADDRESSES: Written comments to the
Dockets Management Branch {(HFA-305),
Food and Drug Administration, rm. 4-62,
5600 Fishers Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-210),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301~
295-8000.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 30, 1990 (55
FR 45782), FDA proposed to require a
warning for all OTC drug products
containing water-soluble gums, e.g., guar
gum, as active ingredients. The required
warning would state the following:
Warning: (Select one of the following,
as appropriate: Take or mix) this
product with at least 8 ounces (a full
glass) of water or other fluid. Taking this
product without adequate fluid may
cause it to swell and block your throat
or esophagus and may cause choking.
Do not take this product if you have ever
had difficulty in swallowing or have any
throat problems. If you experience chest
pain, vomiting, or difficulty in
swallowing or breathing after taking this

product, seek immediate medical
attention.

In the same issue of the Federal
Register, the agency issued another
notice of proposed rulemaking stating
that certain ingredients in OTC weight
control drug products are not generally
recognized as safe and effective and are
misbranded (55 FR 45788). In that
proposal, the agency reclassified guar
gum into Category II (not generally
recognized as safe and effective) (55 FR

145788 at 45790 to 45791). FDA stated that

data indicate a safety hazard of
esophageal obstruction from the use of
weight control drug products containing
guar gum. The agency mentioned that it
had issued a number of regulatory
letters to manufacturers of weight
control drug products containing guar
gum and requested the manufacturers to
cease distribution of such products.

In this notice the agency makes clear
that the addition, in product labeling, of
the proposed warning statement for
water-soluble gums (55 FR 45782) does
not permit marketing of OTC weight
control drug products containing guar
gum. FDA has taken, and will continue
to take, regulatory action to remove
these hazardous products from the
marketplace.

Dated: February 26, 1991.

Gary Dykstra,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 91-5233 Filed 3-5-91; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 935

Ohio Regulatory Program; Revision of
Administrative Rules

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM]),
Interior.

ACTION: Proposed rule; reopening of
public comment period; withdrawal of
previously proposed amendment.

SUMMARY: OSM is reopening the public
comment period on Revised Program
Amendment Number 43 to the Ohio
permanent regulatory program
(hereinafter referred to as the Ohio
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). Ohio has proposed further
revisions to four rules which are
intended to make those rules as
effective as the corresponding Federal
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regulations concerning termination of

jurisdiction, public roadways,

sedimentation pond and impoundment
spillways, and certification of primary
roads. The proposed revisions
concerning certification of primary
roads supersede the revisions proposed
by Ohio in Program Amendment

Number 47. Ohio is therefore

withdrawing Program Amendment

Number 47.

This notice sets forth the times and
locations that the Ohio program and
proposed amendments to that program
will be available for public inspection,
the comment period during which
interested persons may submit written
comments on the proposed amendments,
and the procedures that will be followed
regarding the public hearing, if one is
requested.

PATES: Written comments must be

received on or before 4 p.m. on April 5,

1991. If requested, a public hearing on

the proposed amendments will be held

at 1 p.m. on April 1, 1991. Requests to
present oral testimony at the hearing
must be received on or before 4 p.m. on

March 21, 1991.

ADDRESSES: Written comments and

requests to testify at the hearing should

be mailed or hand-delivered to Mr.

Richard }. Seibel, Director, Columbus

Field Office, at the address listed below.

Copies of the Ohio program, the

proposed amendments, and all written

comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays. Each
requester may receive, free of charge,
one copy of the proposed amendments
by contacting OSM’s Columbus Field

Office.

Office of Surface Mining Reclamation
and Enforcement, Columbus Field
Office, 2242 South Hamilton Road,
room 202, Columbus, Ohio 43232,
Telephone: (614) 866-0578.

Ohio Department of Natural Resources,
Division of Reclamation, 1855
Fountain Square Court, Building H-3,
Columbus, Ohio 43224, Telephone:
(614) 265-6675.

FOR FURTHER INFORMATION CONTACT:

Mr. Richard J. Seibel, Director,

Columbus Field Office, (614) 866-0578.

SUPPLEMENTARY INFORMATION:

1. Background

On August 16, 1982, the Secretary of
the Interior conditionally approved the
Ohio program. Information on the
general background of the Ohio program
submission, including the Secretary’s
findings the disposition of comments,
and a detailed explanation of the

conditions of approval of the Ohio
program, can be found in the August 10,
1982 Federal Register (47 FR 34688).
Subsequent actions concerning the
conditions of approval and program
amendments are identified at 30 CFR
935.11, 835.12, 935.15, and 935.16.

I1. Discussion of the Proposed
Amendments

By letter dated November 17, 1989
(Administrative Record No. OH-1240),
the Director of OSM natified Ohio of a
number of Federal regulations
promulgated between June 9, 1988 and
July 30, 1989 for which OSM had
determined that the corresponding Ohio
rules were now less effective than the
new Federal counterparts. In response
to the OSM notification, Ohio submitted
proposed Program Amendment No. 43
by letter dated January 18, 1990
(Administrative Record No. OH-1285).
This amendment proposed revisions to
seven sections of the Ohio
Administrative Code {OAC).

OSM announced receipt of proposed
Program Amendment No. 43 in the
February 2, 1990 Federal Register (55 FR
3604), and, in the same notice, opened
the public comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period ended on
March 5, 1990. The public hearing
scheduled for February 27, 1990 was not
held because no one requested an
opportunity to testify.

By letter dated August 17, 1990 (Ohio
Administrative Record No. OH-1354),
Ohio submitted Revised Program
Amendment Number 43 containing two

" further proposed revisions to OAC

Section 1501:13-9-04. These two
revisions were intended to make the
proposed rule as effective as the
corresponding Federal regulations
concerning sediment pond and
impoundment spillways.

OSM announced receipt of Revised
Program Amendment No. 43 in the
September 6, 1990 Federal Register (55
FR 36661), and, in the same notice,
opened the public comment period and
provided opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment period
ended on October 8, 1990. The public
hearing scheduled for October 1, 1990
was not held because no one requested
an opportunity to testify.

By letter dated December 7, 1990,
Ohio submitted Program Amendment
Number 47 (Ohio Administrative Record
No. OH-1415). This amendment
concerned the certification by surveyors
of the design and construction of
primary roads. OSM approved Program

Amendment Number 47 in the Federal
Register on February 26, 1991.

On January 7, 1991, OSM sent its
comments to Ohio on both Program
Amendment Number 43 and Revised
Program Amendment 43 (Ohio
Administrative Record No. OH-1430). In
response to OSM's letter, Ohio
submitted additional proposed changes
to Revised Program Amendment
Number 43 on February 12, 1991 (Ohio
Administrative Record No. OH-1454).
This revised amendment proposes
further revisions to three rules which are
in addition to or which replace the
revisions proposed in the previous two
versions of the amendment. Ohio is also
deleting previously proposed changes to
one other rule. All other remaining
revisions previously proposed by Chio
in Program Amendment Number 43 and
Revised Program Amendment Number
43 are unchanged.

The new revisions proposed in the
February 12, 1991 submission of Revised
Program Amendment Number 43 are
discussed briefly below:

1. Termination of Jurisdiction

OAC 1501:13-1-01 paragraphs (D)(1)
and (2): Ohio proposed the addition of
these two paragraphs in Program
Amendment Number 43. Ohio is now
withdrawing these proposed paragraphs
because the corresponding Federal
regulations were remanded by the court
as contrary to SMCRA (National
Wildlife Federation v. Lujan, Nos. 88—
2416, 88-3345, 883-586, 88~3635, 89-0039,
89-0138, and 89-0141 (D.D.C. August 30,
1990)).

IL Public Roadways

OAC 1501:13~1~02 paragraph (E)(1){d):
Ohio is rewriting this paragraph to
specify that the term “affected area”
may not include public roadways,

-provided that:

(1) The public roadway was in
existence prior to the application for the
permit;

(2) The effect on the public roadway
from mining use will be minor; and

(3) The public roadway is incidentally,
rather than directly, part of the mining
operation.

OAC 1501:13-1-02 paragraph (YYYY):
Ohio is rewriting this paragraph to
specify that the term “road” may not
include public roadways outside the
permit area, provided that the public
roadway meets the new criteria
proposed in OAC 1501:13-1-02
paragraph (E)(1)(d) regarding public
roadways which do not fall under ‘the
definition of “affected area.”
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1. Sedimentation Pond and
Impoundment Spillways

OAC 1501:13-9-04 paragraphs
(G)(3)(b)(iii) and (H)(1)(h)(iii): Ohio is
rewriting these paragraphs to clarify
that single spillways authorized by
proposed OAC 1501:13-9-04 paragraphs
(G)(3)(b) (i) and (ii) and (H)(1)(h) (i) and
(ii) shall have open channels.

OAC 1501:13-9-04 paragraph
(H)()(h)(iii)(b): Ohio is correcting a
typographical error in this paragraph.
The corrected paragraph proposes that
impoundments may use earth- and
grass-lined single spillways to carry
short-term infrequent flows at
nonerosive velocities where sustained
flows are not expected.

IV. Certification of Primary Roads

OAC 1501:13-10-01 paragraphs (G)(1)
(a] and (b): Ohio is rewriting these
paragraphs to clarify that separate
certifications are required for the design
and construction of primary roads.
Those certifications must meet the
requirements of OAC 1501:13—4-05
paragraph (M) and OAC 1501:13-4-14
paragraph (L) and must be submitted in
a report to the Chief of the Ohio
Department of Natural Resources,
Division of Reclamation. These reports
must certify that the construction or
reconstruction of primary roads was
completed as designed and in
accordance with the approved plan.

Ohio is also rewriting OAC 1501:13-
10-01 paragraphs (G)(1) (a) and (b) to
include provisions for the certification of
primary roads by a surveyor. In Program
Amendment Number 47, Ohio revised
OAC 1501:13-10-01 paragraph (G)(1) to
provide that the certification of the
design, construction, or reconstruction
of primary roads shall be by an
engineer, by a surveyor, or jointly by an
engineer and a surveyor to the extent
such joint certification is required by
State law. OSM approved Program
Amendment Number 47 on February 26,
1991.

In the February 12, 1991 submission of
Revised Program Amendment Number
43, Ohio reiterated the provisions for
certification of roads by a surveyor in
approved Program Amendment Number
47. Since the text of proposed
paragraphs (G)(1) (a) and (b} in Revised
Program Amendment Number 43 is
different from and supersedes the
language in Program Amendment
Number 47, Ohio is withdrawing
Program Amendment Number 47.

II1. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comm.ent on whether the amendments

proposed by Ohio satisfy the applicable
program approval criteria of 30 CFR
732.15. If the amendments are deemed
adequate, they will become part of the
Ohio program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under “DATES” or at locations
other than the Columbus Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT" by 4 pm. on March 21, 1891. If
no one requests an opportunity to
comment at a public hearing, the hearing
will not be held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment and who
wish to do so will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendments may
request a meeting at the Columbus Field
Office by contacting the person listed
under “FOR FURTHER INFORMATION
CONTACT.” All such meetings shall be
open to the public and, if possible,
notices of the meetings will be posted at
the locations listed under “ADDRESSES.”
A written summary of each public
meeting will be made a part of the
Administrative Record.

List of Subjects in 36 CFR Part 935

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 22, 1991.
Jeffrey Jarrett,

Acting Assistant Director, Eastern Support
Center.

[FR Doc. 91-5179 Filed 3-5-91; 8:45 am]}
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE

National Security Agency/Central
Security Service

32 CFR Part 299a
[NSA Reg. No. 10-35]

Privacy Act Systems of Records—
Disclosures and Amendment
Procedures—Specific Exemptions,
National Security Agency

AGENCY: National Security Agency/
Central Security Service, DOD.

ACTION: Proposed exemption rule.

SUMMARY: The National Security
Agency/Central Security Service (NSA/
CSS) proposes to add a specific
exemption rule for a new record system
subject to the Privacy Act of 1974, as
amended, (5 U.S.C. 552a). The proposed
record system is identified as GNSA18,
entitted NSA/CSS Operations Files.
DATES: Comments regarding this
proposed exemption rule must be
received on or before April 5, 1991, to be
considered by the agency.

ADDRESSES: Forward any comments to
the Ms. Pat Schuyler, Office of Policy,
National Security Agency, Ft. George G.
Meade, MD 20755-6000. Telephone (301)
688-6527.

SUPPLEMENTARY INFORMATION: The
proposed new exempt record system
will be maintained within the National
Security Agency/Central Security
Service. The proposed specific
exemptions are required to protect the
information contained therein from
certain disclosures. These proposed
specific exemption rules are to be added
to existing NSA/CSS exemption rules
found at 32 CFR 299a.10.

List of subjects in 32 CFR Part 299a.

Privacy Act.

Accordingly, NSA/CSS proposes to
add a new exemption rule to 32 CFR
part 299a as follows:

PART 299a—PRIVACY ACT SYSTEM>
OF RECORDS—DISCLOSURES AND
AMENDMENT PROCEDURES—
SPECIFIC EXEMPTIONS, NATIONAL
SECURITY AGENCY

1. Authority citation for 32 UFR Part
299a continues to read as follows:
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Authority: § U.S.C. 552a, the Privacy Act of
1974; 5 U.S.C. 552, the Freedom of Information
Act as amended by Public Law 93-502; Public
Law 868-38, Public Law 88-290 and 18 U.S.C.
798.

2. Section 299a.10 is proposed to be
amended by adding a new paragraph
(b){18) as follows:

§ 299a.10 Specific exemptions.

* * * *

{b) Systems of records subject to
specific exemptions: * * *

(18) System Identification and Name—
GNSA18, NSA/CSS Operations Files.

Exemption—Portions of this record system
may be exempted from subsections of 5
U.S.C. 552a {c)(3). (d)(1)-(5), {€)(4)(G)-(1), and
(H)-(5).

Authority—5 U.S.C. 552a(k) (1), (2) and (5).

Reasons—Subsection (c)(3) because there
may be occasions when making an
accounting available to the individual named
in the record at his or her request, would
reveal classified information. The release of
accounting of disclosure would inform a
subject that he or she is under investigation.
This information would provide considerable
advantage to the subject in providing him or
her with knowledge concerning the nature of
the investigation and the coordinated
investigative efforts and techniques
employed by the cooperating agencies.

Subsection (d) because granting
access and/or subsequent amendment
to the record would reveal classified
information. It may also alert a subject
to the fact that an investigation of that
individual is taking place, and might
weaken the on-going investigation,
reveal investigatory techniques, and
place confidential informants in
jeopardy. The NSA/CSS may refuse to
confirm or deny the existence of a
particular record because to do so
would reveal classified information.

Subsection (2)(4)(G), (e)(4)}(H), and
(e)(4)(1). Although the NSA/CSS has
published procedures whereby an
individual can be notified if a particular
record system contains information
about themselves; how to gain access to
that information; and the source of the
information, there may be occasions
when confirming that a record exists,
granting access, or giving out the source
of the information would reveal
classified information.

Subsection (f) because the agency’s
rules are inapplicable to those portions
of the system that are exempt and
would place the burden on the agency of
either confirming or denying the
existence of a record pertaining to a
requesting individual might in itself
provide an answer to that individual
relating to an on-going criminal
investigation. The conduct of a
successful investigation leading to the
indictment of a criminal offender

precludes the applicability of
established agency rules relating to
verification of record, disclosure of the
record to that individual, and record
amendment procedures for this record
system. Also, because this record
system is exempt from the individual
access provisions of subsection (d).
Dated: March 1, 1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 91-5268 Filed 3-5-91; 8:45 am]
BILLING CODE 3810-01

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Ch.!
[FRL-3910-3]

National Emission Standards for
Hazardous Air Pollutants;
Announcement of Negotiated
Regulation for Equipment Leaks

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of agreement on
negotiated regulation.

SUMMARY: This announcement
summarizes the major provisions and
concepts of the negotiated rule for
volatile hazardous air pollutants from
equipment leaks at organic chemical
manufacturing facilities, and publishes
verbatim the regulatory language agreed
to by the negotiating committee. The
purpose of this notice is to inform
interested parties and potentially
regulated facilities of the regulatory
agreement to which the committee has
concurred in principle.

On April 25, 1989 (54 FR 17944), EPA
announced its intent to form an advisory
committee to negotiate issues leading to
a new approach for regulation of fugitive
emissions of vclatile organics from
equipment leaks (pumps, valves, etc.)
associated with chemical production
process units. A meeting with interested
parties was held in Washington, DC on
May 15, 1989 to discuss the
establishment of such a committee. On
September 12, 1989, EPA announced the
formation of the committee under the
Federal Advisory Committee Act (54 FR
37725). The EPA formed a committee
including representatives of various
affected industry and trade groups, State
and local air pollution agencies, and an
environmental group.

The Committee met periodically over
a one-year period and has successfully
agreed in principle to the provisions and
language of an equipment leak
regulation. The Committee will continue

to work on a preamble for the future
proposal of the rule and will enter into a
final agreement after the preamble is
completed. The EPA plans to propose
this rule in late 1991 as part of
hazardous organic national emission
standards for hazardous air pollutants
(NESHAP), or NON, that will cover
other emission points as well as
equipment leaks at organic chemical
plants.

ADDRESSES: Docket. A docket, number
A-89-10, containing information relating
to the negotiations is available for
public inspection between 8:30 am. and
3:30 p.m., Monday through Friday, at Air
Docket Section (LE-131), Waterside Mall,
room M1500, U. S. EPA, 401 M Street,
SW. Washington, DC 20460. A
reasonable fee may be charged for
copying. Today's notice is not a
rulemaking action and the Agency is not
soliciting comments.

FOR FURTHER INFORMATION CONTACT:
Dr. Janet Meyer or Mr. Rick Colyer,
telephone (919) 541-5254 or 5262,
respectively. The address for both is
Standards Development Branch (MD-
13), Emission Standards Division, U.S.
EPA, Research Triangle Park, North
Carolina 27711.

SUPPLEMENTARY INFORMATION:
I. Background

In the early 1980's, EPA determined
that fugitive emissions of volatile
organic compounds (VOC) and
hazardous organic compounds from
equipment leaks (pumps, valves, etc.)
contribute significantly to air quality
problems. The EPA estimates that
equipment leak emissions account for
roughly one-third of total organic
emissions from chemical plants.
Moreover, because they are released
near the ground, the impact from fugitive
emissions is 10 to 40 times greater than
equal releases from stacks. Recent
reports completed under Section 313 of
the Superfund Amendments and
Reauthorization Act (SARA) included
over 385,000 tons per year from fugitive
sources.

Existing regulations adopted under
sections 111 and 112 of e Clean Air Act
and in State Implementation Plans
(SIP's) have been effective in
heightening awareness of the
significance of equipment leaks and in
stimulating control efforts. The rules
basically require that equipment in
place be inspected periodically for leaks
with a portable hydrocarbon detector. If
concentrations in excess of 10,000 parts
per million (ppm) are found, the
component is identified as a “leaker”
and maintenance is required. This
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approach is known as “leak detection
and repair” (LDAR). When these rules
were established, EPA estimated that
emissions would be reduced by about 60
to 70 percent and that after control, leak
frequencies would be approximately 5
percent.

Data gathered over the past couple of
years on equipment leaks at some
chemical plants indicate that lower leak
frequencies can be achieved. These
data, however, did not indicate how low
leak frequencies could be obtained at all
chemical plants. Consequently, EPA saw
a need for a new approach that would
establish an effective regulation that
would achieve low leak frequencies at
all chemical plants, It was recognized
that establishing such a regulation for as
broad and varied a source category as
chemical production units would be
difficult. The challenges included
determinirg for all plants how to
achieve low leak frequency with a
simple set of rules, how to provide more
flexibility in achieving low leak rates
than that provided by LDAR alone, how
to apply standards across the industry
using data from only a part of the
industry, and EPA’s need to establish
standards consistent with the maximum
achievable control technology (MACT)
requirements of the Clean Air Act
Amendments of 1990 (CAAA).

Accordingly, on April 25, 1989, EPA
announced its intention to establish a
committee to negotiate a new approach
for control of volatile organic chemical
equipment leaks (54 FR 17944), and
conducted an initial informational
meeting on May 15, 1989 to determine
among potentially interested parties
whether negotiation would be a
desirable approach. The participants at
the initial meeting responded favorably
to the concept of negotiation, and on
September 12, 1989, EPA established a
negotiating committee (54 FR 37725). The
Committee met over a period of one
year, holding nine 2-day meetings and
one 1-day meeting to resolve the various
issues related to developing a MACT
standard for equipment leaks. The
Committee members are listed in
Appendix A.

The Committee considered the many
factors and uncertainties associated
with regulating equipment leaks at a
wide variety of chemical plants and
developed an acceptably balanced
approach, weighing the need to be
flexible, the technical uncertainties, the
requirement for MACT standards, and
the data limitations. At the final
negotiating session, the Committee
members conceptually resolved all
outstanding major issues and decided to
reach final agreement through a 2-step

process. The Committee members would
first agree to the regulatory language to
be proposed. This “agreement in
principle” has been reached by all
Committee members and the negotiated
regulatory language is contained in
Appendix B. The Committee expects to
sign a final agreement after a draft
preamble to the regulation describing in
detail the scope, application, effect, and
rationale has been concurred on by the
Committee, The final agreement will
represent the consensus of the
Committee on a regulation and preamble
to be proposed by the Agency, and all
Committee mmembers will agree to
support the regulation as long as EPA
proposes and promulgates the regulation
and its preamble substantively
unchanged from those’ that are the
subject of the final agreement.

The consensus agreement reached by
the Committee, as spelled cut in the
attached regulatory language, also
serves to notify nine chemical
companies of voluntary action they
previously committed to taking. These
companies were identified prior to these
negotiations by EPA in its Air Toxics
Exposure and Risk Information System
(ATERIS) database as having some
plants with relatively high health rigk.
After several meetings between
representatives of these companies and
EPA, the companies agreed to begin a
voluntary LDAR program and timely
implementation of the consensus
agreement as soon as the regulatory
requirements were available.

II. Summary of Negotiated Standards

The following is a general summary of
the requirements and concepts of the
negotiated regulation. It is not a detailed
description of the provisions, nor does it
contain the rationale or basis developed
by the Committee for the various
provisions. The reader is referred to the
actual negotiated regulatory language
(Appendix B) for detail of specific
provisions.

The purpose of this announcement is-
to make interested parties and owners
or operators potentially subject to these
standards aware of the forthcoming
regulatory requirements so that they will
be better prepared when the rule is
actually issued. The covered chemicals
and processes are listed respectively in
§§ XX.X8-1 and XX.X8-2 of the
negotiated rule (Appendix B). A detailed
preamble describing the rationale and
basis for the regulatory requirements for
equipment leaks will accompany the
proposal of the rule, to be contained
within a broader HON, covering not
only equipment leaks, but also storage,
transfer, process vents, and wastewater
emissions at chemical plants. The HON

is scheduled for proposal in Fall 1991,
with promulgation scheduled for Fall
1992, The Agency is not now soliciting
comments on the attached regulatory
language. Interested persons will have
an opportunity to comment when the
broader regulation is proposed.

Applicability. The standards would
apply to equipment in volatile
hazardous air pollutant (VHAP) service
300 or more hours per year associated
with any of the 453 processes listed in
the negotiated regulation that make or
use as a reactant one of the organic
VHAPs listed in § XX.X8-1 of the
regulation. They would also apply to
equipment handling specific chemicals
for a limited number of non-SOCMI
processes listed in the negotiated rule.
Petroleum refinery processes will not be
covered by the attached negotiated
regulation; a separate rulemaking will
be.conducted for those processes.

The equipment affected are valves,
pumps, connectors, compressors,
pressure relief devices, open-ended
lines, sampling connection systems,
instrumentation systems, agitators,
product accumulator vessels, and
closed-vent systems and control
devices. “In VHAP service” means the
equipment contains or contacts a fluid
that is 5 percent or greater VHAP's.

The standards would also split the
covered processes into 5 distinct groups
to which the regulation would apply
over time. The rule would apply to the .
first group 6 months after promulgation.
Thereafter, the rule would become
applicable to another group every 3-
months until all the processes were
covered. :

Pumps and Valves. The regulation is
structured similarly for pumps and
valves. Standards for both would be
implemented in three phases and both
standards have associated quality
improvement programs (QIP' 8). The first
and second phases for both types of
equipment consist of an LDAR program,
with lower leak definitions in the second
phase. The LDAR program involves a
periodic check for organic vapor leaks
with a portable instrument; if leaks are
found, they must be repaired within a
certain period of time. In the third phase,
the periodic monitoring (a work practice
standard) would be coupled with a base
performance level (i.e., allowable
percent leaking components}.

As part of the base program, pumps
would require monthly monitoring using
an instrument and weekly visual
inspection. Valves would initially
require quarterly monitoring, but the
length of time between monitoring could
be increased if the percent leaking
valves demonstrate incrementally better
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performance, as specified in the rule,
over the base performance level.

Special provisions apply to pumps in
food/medical service, pumps in
polymerizing monomer service,
“leakless” pumps, and unsafe- and
difficult-to-monitor valves. Owners or
operators can take partial credit in the
calculation of percent leaking valves for
valves permanently removed from the
process units. Plants with less than 250
valves in VHAP service are subject only
to LDAR and not the base performance
level. A limited number of
“nonrepairable” valves, i. e., those that
cannot be repaired without a process
unit shutdown, may be excluded in the
calculation of percent leaking valves.

If the base performance levels for a
type of equipment are not achieved,
based on a rolling average of monitoring
results, owners or operators must, in the
case of pumps, enter into a QIP, and in
the case of valves, either enter into a
QIP or implement monthly LDAR. The
QIP is a concept that enables plants
exceeding the base performance levels
to eventually achieve the desired levels
without incurring penalty or being in a
noncompliance status. As long as the
requirements of the QIP are met, the
plant is in compliance. The basic QIP
consists of information gathering,
determining superior performing
technologies, and replacing poorer
performers with the superior
technologies until the base performance
levels are achieved.

Connectors. The rule also provides for
performance standards for connectors in
terms of percent leaking connectors in
each process unit. The negotiated
standard for connectors is not phased
in, i. e., the performance level applies as
soon as the rule is effective for the
process unit. Consistent achievement of
the base performance level would result
in monitoring being required less
frequently. Failure to achieve the base
performance level would cause the plant
to remain in an annual monitoring cycle.

Special provisions would apply to
existing screwed connectors that are 2
inches or less and to connectors that are
inaccessible or unsafe to monitor or
repair. A limited allowance for
“nonrepairable” connectors would be
allowed if disturbed connectors are
monitored within 3 months. Credits for
connectors removed from the process
unit would be allowed in the calculation
of percent leaking connectors (or
performance level).

Other equipment. Standards for
compressors, open-ended lines, pressure
relief devices, sampling connection
systems, and closed vent systems and
control devices remain essentially
unchanged from existing regulations

(see 40 CFR part 6], Subpart V).
Agitators must meet LDAR
requirements, but have no base
performance levels. Pumps, valves,
connectors, and agitators in heavy liquid
service; instrumentation systems; and
pressure relief devices in liquid service
are subject to instrument monitoring
only if evidence of a potential leak is
found through sight, sound, or smell.
Instrumentation systems consist of
smaller pipes and tubing that carry
samples of process fluids to be analyzed
to determine process operating
conditions.

Delay of repair. Under certain
conditions delay of repair beyond the
required 15 days may be acceptable.
Examples of these situations include
where (1) a piece of equipment cannot
be repaired without a process unit
shutdown, (2) equipment is taken out of
VHAP service, (3) emissions from repair
will exceed emissions from delay of
repair until the next shutdown, (4)
pumps with single mechanical seals are
replaced with dual mechanical seals,
and (5) valve assembly supplies have
been depleted from stocks.

Alternative standards. Generally, an
alternative means of emission limitation
may be used if an owner or operator can
demonstrate emission reductions equal
to or better than that required by the
standards. Specific alternative
standards have been written for batch
processes and enclosed buildings. Batch
processes can choose either to meet
similar standards to those for
continuous processes, with monitoring
frequency prorated to time in use, or to
periodically pressure test the entire
system. Enclosed buildings may forego
monitoring if the building is kept under a
negative pressure and all emissions are
routed through a closed vent system to
an approved control device.

Test methods and Procedures. The
standards would retain the use of
Method 21 to detect leaks. Method 21
requires a portable organic vapor
analyzer to monitor for leaks from
equipment in use. A “leak” is a
concentration specified in the regulation
for the type of equipment being
monitored and is based on the
instrument response to methane (the
calibration gas} in air. The observed
screening value may require adjustment
for response factor relative to methane if
the weighted response factor of the
stream exceeds a specified multiplier.
Method 18 is to be used to determine
organic content of a process stream.
Test procedures using either a gas liquid
testing or a for pressure the batch
system are specified to detect for leaks.

Recordkeeping. The standards would
require a readily accessible

recordkeeping system. Records required
include identification of equipment that
would be covered by the standards,
identification of equipment that is found
to be leaking during a monitoring period
and when it is repaired, testing
associated with batch processes, design
specifications of closed vent systems
and control devices, test results from
performance tests or testing process
streams for organic content, and
information required by equipment in
QIP. Other recordkeeping requirements
also apply, and the reader is referred to
that section of the negotiated rule for
more detail (see Appendix B).

Reporting. Owners and operators
would be required to submit an initial
report that describes the source and a
summary of the equipment subject to
these standards. Every six months, a
repert must be submitted that
summarizes the results of monitoring
and performance tests conducted during
that period, changes to the process unit,
changes in monitoring frequency or
monitoring alternatives, and/or
initiation of a QIP. Reports can be
submitted on electronic media where
acceptable to both the Administrator
and the owner or operator.

Dated: February 25, 1991.
William G. Rosenberg,

Assistant Administrator for Air and
Radiation.

Appendix A—List of Negotiators

Negotiator/Affiliation

Robert L. Ajax, EPA.

Alfred Bickum, International Institute for
Synthetic Rubber Producers.

Bruce Bowers, Standard Chlorine.

Linda Curran, Amoco Oil.

David Doniger/Allen Hershkowitz, Natural
Resources Defense Council.

David Dunn, Sterling Chemicals, Inc.

Larry Goodheart/Ellen Siegler, American
Petroleum Institute.

Jack Kace, Pharmaceutical Manufacturers
Association.

Thomas Kittleman, Chemical Manufacturers
Association.

Robert Majewski, Northeast States for
Coordinated Air Use Management.

Les Montgomery, Texas Air Control Board.

Harvel Rogers, Jefferson County (Kentucky)
Air Pollution Control District.

Gustave Von Bodungen, Louisiana
Department of Environmental Quality.

Facilitator
Philip ]. Harter, Esq., Consultant to EPA.

Observer

Nicolas Garcia, Office of Management and
Budget.
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Appendix B—National Emission
Standard For Equipment Leaks
(Fugitive Emission Sources)

Section XX.XO Applicability and
Designation of Sources

(a) The provisions of this subpart
apply to pumps, compressors, agitators,
pressure relief devices, sampling
connection systems, open-ended valves
or lines, valves, connectors, product
accumulator vessels, instrumentation
systems, and control devices or systems
required by this subpart that are
intended to operate in volatile
hazardous air pollutant {(VHAP) service
300 hours or more during the calendar
year within a process unit listed in

(1) Paragraph (b) of this section that
uses as a reactant or makes as an
intermediate or final product any of the
chemicals listed in § XX.X8-1, or

(2) Paragraph (c) of this section.

{b) (I) The provisions of this subpart
are applicable to the following process
units as listed in § XX.X8-2 on and after
the designated dates:

(i} Group I: (% year after
promulgation)

(ii) Group II: (% year after
promulgation)

(iii) Group III: (1 year after
promulgation}

(iv) Group IV: (1% years after
promulgation)

(v) Group V: (1% years after
promulgation)

(2) The owner or operator of an
affected process unit in a later group
may elect to apply the applicability date
of an earlier group.

(3) Any process unit listed in
§ XX.X8-2 that does not use as a
reactant or make as an intermediate or
final product any of the chemicals listed
in § XX.X8-1 is exempt from the
provisions in § XX.X2~1 through
§ XX.X2-13. The owner or operator shall
(r;x(aintain records as required in § XX.X6

)

(c) The provisions of this subpart
apply (8 months after publication of the
final rule in the Federal Register to the
the following process units, and
designated VHAPs only, as defined in
§ XXX1:

(1) Styrene-butadiene rubber
production (butadiene, styrene).

(2) Polybutadiene production
{butadiene).

{3) Chlorine production (carbon
tetrachloride).

(4) Pesticide production (carbon
tetrachloride, methylene chloride,
ethylene dichloride).

{5) Chlorinated hydrocarbon use
(carbon tetrachloride, methylene
chloride, tetrachloroethylene,
chloroform, and ethylene dichloride).

(6) Pharmaceutical production (carbon
tetrachleride, methylene chloride).

(7) Miscellaneous butadiene use
{butadiene).

(d) While the provisions of this
subpart are effective, equipment to
which this subpart applies that are also
subject to the provisions of

(1) 40 CFR part 60, will be required to
comply only with the provisions of this
subpart, except for each pump and
compressor equipped with a dual
mechanical seal system that is in VOC
service, or

(2) 40 CFR part 61, will be required to
comply only with the provisions of this
subpart.

(e) The provisions of this subpart do
not apply to any petroleum process unit
regardless of whether the unit supplies
feedstocks, that include chemicals listed
in § XX.X8-1, to chemical processes that
are subject to the provisions of this
subpart.

Section XX.X1 Definitions

All terms used in this subpart shalil
have the meaning given them in the Act,
in subpart A of 40 CFR part 63, and in
this section as follows:

Batch Process means a process in
which the equipment is fed
intermittently or discontinuously.
Processing then occurs in this equipment
after which the equipment is generally
emptied. Examples of industries that use
batch processes include pharmaceutical
production and pesticide production.

Batch product-process equipment
train means the collection of equipment
(e.g., connectors, reactors, valves,
pumps, etc.) configured to produce a
specific product or intermediate by a
batch process.

Chlorinated hydrocarbon use means a
process that produces one or more of the
following products using chloroferm,
carbon tetrachloride, ethylene
dichloride, methylene chloride or
tetrachloroethylene: chlorinated

" paraffins, Hypalon®, OBPA/1,3- '

diisocyanate, polycarbonate, polysulfide
rubber, and symmetrical
tetrachloropyridiene.

Chlorine production means a process
that uses carbon tetrachloride as a
diluent for nitrogen trichloride or as a
scrubbing liquid to recover chlorine from
the liquefaction of tail gas.

Closed-loop system means an
enclosed system that returns process
fluid to the process and is not vented to
the atmosphere except through a closed-
vent system.

Closed-vent system means a system
that is not open to atmosphere and that
is composed of piping, connections and,
if necessary, flow-inducing devices that
transport gas or vapor from a piece or

pieces of equipment to a control device
or back into the process.

Connector means flanged, screwed, or
other joined fittings used to connect two
pipe lines or a pipe line and a piece of
equipment. A common connector is a
flange. Joined fittings welded completely
around the circumference of the
interface are not considered connectors
for the purpose of this regulation. For
the purpose of reporting and
recordkeeping, connector means joined
fittings that are not inaccessible, glass,
or glass-lined as described in § XX.X2~
13(i).

Control device means an enclosed
combustion device, vapor recovery
system (including devices used for
temporary recovery and ultimate
disposal, such as carbon adsorption), or
flare. ,

Double block and bleed system means
two block valves connected in series
with a bleed valve or line that can vent
the line between the two block valves.

Equipment means each pump,
compressor, agitator, pressure relief
device, sampling connection system,
open-ended valve or line, valve,
connector, product accumulator vessel,
and instrumentation system in VHAP
service; and any control devices or
systems required by this subpart.

First attempt at repair means to take
action for the purpose of stopping or
reducing leakage of organic material to
the atmosphere.

In food/medical service means that a
piece of equipment in VHAP service
contacts a process stream used to
manufacture a Food and Drug
Administration regulated product where
leakage of a barrier fluid into the
process stream would cause any of the
following:

(1) A dilution of product quality so
that the product would not meet written
specifications,

(2) An exothermic reaction which is a
safety hazard,

(3) The intended reaction to be slowed
down or stopped, or

(4) An undesired side reaction to
occur.

In gas/vapor service means that a
piece of equipment in VHAP service
contains a gas or vapor at operating
conditions.

In heavy liquid service means that a
piece of equipment in VHAP service is
not in gas?vapor service or in light liquid
service.

In light liquid service means that a
piece of equipment in VHAP service
contains a liquid that meets the
following conditions:
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(1) The vapor pressure of one or more
of the VHAPs is greater than 0.3
kilopascals (kPa) at 20°C;

(2) The total concentration of the pure
VHARP constituents having a vapor
pressure greater than 0.3 kPa at 20°C is
equal to or greater than 20 percent by
weight of the total process stream; and

(3) The fluid is a liquid at operating
conditions.

(Nota: Vapor pressures may be determined
by the methods described in § 60.485 (e)(1).)

In liquid service means that a piece of
equipment in VHAP service is not in
gas/vapor service.

In vacuum service means that
equipment is operating at an internal
pressure which is at least 5 kPa below
ambient pressure.

In VHAP service means that a piece
of equipment either contains or contacts
a fluid (liquid or gas) that is at least §
percent by weight a volatile hazardous
air pollutant (VHAP) as determined
according to the provisions of
§ XX.X5(d). The provisions of
§ XX.X5(d) also specify how to
determine that a piece of equipment is
not in VHAP service.

In VOC service means, for the
purposes of this subpart, that:

(1) The piece of equipment contains or
contacts a process fluid that is at least
10 percent VOC by weight (see 40 CFR
60.2 for the definition of volatile organic
compound or VOC, and 40 CFR 60.485(d)
to determine whether a plece of
equipment is not in VOC service) and

(2) The piece of equipment is not in
heavy liquid service as defined in 40
CFR 60.461.

In-situ sampling systems means
nonextractive samplers or in-line
samplers.

Instrumentation system means a
group of equipment components used to
condition and convey a sample of the
process fluid to analyzers and
instruments for the purpose of
determining process operating
conditions {e.g., composition, pressure,
flow, etc.). Valves and connectors are
the predominant type of equipment used
in instrumentation systems; however,
other types of equipment may also be
included in these systems. Only valves
nominally 0.5 inches and smaller and
connectors nominally 0.75 inches and
smaller in diameter are considered
instrumentation systems for the
purposes of this subpart. Valves greater
than nominally 0.5 inches and
connectors greater than nominally 0.75
inches associated with instrumentation
systems are not considered part of
instrumentation systems and must be
monitored individually.

Liquids dripping means any visible
leakage from the seal including dripping,

spraying, misting, clouding, and ice
formation. Indications of liquid dripping
include puddling or new stains that are
indicative of an existing evaporated
drip.
Miscellaneous butadiene use means a
process that produces one or more of the
following butadiene products:
tetrahydrophtalic anhydride (THPA),
methylmethacrylatebutadiene styrene
(MBS) resins, Captan®, Captafol®, 1,4-
hexadiene, adiponitrile, dodecanedionic
acid, butadienefurfural cotrimer,
methylmethacrylate acrylonitrile-
butadiene styrene (MABS) resins, and
ethylidene norbornene.

Nonrepairable means that it is
technically infeasible to repair a piece of
equipment from which a leak has been
detected without a process unit
shutdown.

Open-ended valve or line means any
valve, except pressure relief valves,
having one side of the valve seat in
contact with process fluid and one side
open to atmosphere, either directly or
through open piping.

Pesticide production means a process
that uses one or more of the following
chemicals as a reactant or a processing
aid in the synthesis of a pesticide
intermediate or product: carbon
tetrachloride, ethylene dichloride, and
methylene chloride.

Peatroleum means the crude oil or
natural gas liquids removed from the
earth and oils derived from tar sands,
shale, and coal.

Petroleum refining process unit means
a process unit that for the purpose of
producing transportation fuels (such as
gasoline and diesel fuels), heating oils
(such as distillate and residual fuel oils),
or lubricants; separates petroleum; or
separates, cracks, or reforms unfinished
petroleum derivatives. Examples of such
units include, but are not limited to,
alkylation units, catalytic hydrotreating,
catalytic hydrorefining, catalytic
hydrocracking, catalytic reforming,
catalytic cracking, crude distillation,
and thermal processes.

Pharmaceutical production means a
process that synthesizes pharmaceutical
intermediate or final products using
carbon tetrachloride or methylene
chloride as a reactant or process
solvent,

Plant site means a contiguous or
adjoining area under the control of a
single owner or operator that contains
one or more process units to which these
standards apply. Plant site does not
include those units to which these
standards do not apply.

Polybutadiene production means a
process that produces polybutadiene
through the polymerization of 1,3-
butadiene. '

Polymerizing monomer means a
molecule or compound usually

containing carbon and of relatively low
molecular weight and simple structure
(e.g.. hydrogen cyanide, acrylonitrile,
styrene), which is capable of conversion
to polymers, synthetic resins or
elastomers by combination with itself
due to heat generation caused by a
pump mechanical seal surface,
contamination by a seal fluid (e.g.,
organic peroxides or chemicals that will
form organic peroxides), or a
combination of both with the resultant
polymer buildup causing rapid
mechanical seal failure.

Pressure release means the emission
of materials resulting from the system
pressure being greater than the set
pressure of the pressure relief device.
Process unit means equipment that uses
or produces a VHAP or its derivatives
as intermediates or final products, and
is listed in § XX.X0(b) and (c). For the
purpose of this regulation, process unit
includes all equipment associated with
the unit process operation {e.g., reactors,
distillation, etc.), storage and transfer of
feed material to the unit process
operation and final or intermediate
product from the unit process operation,
and operations treating wastewater
from the unit process operation.

Process unit shutdown means a work
practice or operational procedure that
stops production from a process unit or
part of a process unit during which it is
technically feasible to clear process
material from a process unit or part of a
process unit consistent with safety
constraints and during which repairs
can be effected. An unscheduled work
practice or operational procedure that
stops production from a process unit or
part of a process unit for less than 24
hours is not a process unit shutdown.
An unscheduled work practice or
operational procedure that would stop
production from a process unit or part of
a process unit for a shorter period of
time than would be required to clear the
process unit or part of the process unit
of materials and start up the unit, and
would result in greater emissions than
delay of repair of leaking components
until the next scheduled process unit
shutdown, is not a process unit
shutdown. The use of spare equipment
and technically feasible bypassing of
equipment without stopping production
are not process unit shutdowns.

Product accumulator vessel means
any distillate receiver, bottoms receiver,
surge control vessel, or product
separator in VHAP service that is
vented to the atmosphere either directly
without first geing through a pressure
relief device or through a vacuum
producing system. A product
accumulator vessel is in VHAP service if
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the liquid or the vapor in the vessel is at
least 5 percent by weight VHAP.
Repaired means that equipment is
adjusted, or otherwise altered, to
eliminate a leak as defined in the
applicable sections of this subpart.
Screwed connector means a threaded
pipe fitting where the threads are cut on
the pipe wall and the fitting requires
only two pieces to make the connection
(i.e., the pipe and the fitting).
Semiannual means a 6-month period;
the first semiannual period concludes on
the last day of the last month during the
180 calendar days following initial
startup for new sources; and the first
semiannual period concludes on the last
day of the last month during the 180
calendar days after the effective date of
a specific subpart that references this
subpart for existing sources unless an
earlier month is designated by the
owner or operator.
Sensor means a device that measures
a physical quantity or the change in a
physical quantity, such as temperature,
pressure, flow rate, pH, or liquid level.
Set pressure means the pressure at
which a properly operating pressure
relief device begins to open to relieve
atypical process system operating
pressure.
Startup means the setting in operation
of a process unit or control device.
Styrene-butadiene rubber production
means a process that produces styrene-
butadiene copolymers, whether in solid
(elastomer) or emulsion (latex) form.
Volatile hazardous air pollutant or
VHAP means a substance listed in
§ XX.X8-1.

Section XX.X2-1 Standards: General

(a) Each owner or operator subject to
the provisions of this subpart shall
demonstrate compliance with the

requirements of § XX.X2-1 to § XX.X2-

13 for each new and existing source as
required in 40 CFR 61.05, except as
provided in § XX.X3 and § XX.X4.

(b) Compliance with this subpart will
be determined by review of records,
review of performance test results, and
inspection using the methods and
procedures specified in § XX.X5.

(c)(1) An owner or operator may
request a determination of alternative
means of emission limitation to the
requirements of § XX.X2-2, § XX.X2-3,
§ XX.X2-5, § XX.X2~-8, § XX.X2-7,

§ XX.X2-8, § XX.X2-9, § XX .X2-11,
§ XX.X2-12, and § XX.X2-13 are
provided in § XX.X4.

(2} If the Administrator makes a
determination that a means of emission
limitation is a permissible alternative to
the requirements of § XX.X2-2,

§ XX.X2-3, § XX.X2-5, § XX.X2-8,
§ XX.X2-7, § XX.X2-8, § XX.X2-9,

§ XX.X2-11, § XX.X2-12, and § XX.X2-
13, the owner or operator shall comply
with the alternative.

(d) Each piece of equipment in a
process unit to which this subpart
applies shall be identified such that it
can be distinguished readily from
equipment that is not subject to this
subpart. Identification of the equipment
does not require physical tagging of the
equipment. For example the equipment
may be identified on a plant site plan, in
log entries, or by designation of process
unit boundaries by some form of
weatherproof identification.

(e) Equipment that is in vacuum
service is excluded from the
requirements of § XX.X2-2 to § XX.X2~
13 if it is identified as required in
§ XX.X6(b)(5).

(f) Equipment that is in VHAP service
less than 300 hours per calendar year is
excluded from the requirements cf
§ XX.X2-2 to § XX.X2-13 and § XX.X4-2
if it is identified as required in
§ XX.X6(b)(7).

(g) The provisions for existing process
units apply to process units that
commenced construction or
reconstruction before [Insert date of
publication of proposal rule in the
Federal Register]; the provisions for new
process units apply to units the
construction or reconstruction of which
commences on or after [Insert date of
publication of proposal rul in the
Federal Register].

Section XX.X2-2 Standards: Pumps in
Light Liquid Service

(a) The provisions of this section
apply to each pump that is in light liquid
service.

(1) The provisions are implemented on
the specified applicability dates
designated in § XX.X0(b) for existing
and new process units in the phases
specified below:

(i) For each group of existing process
units, the phases of the standard are:

(A) Phase I, beginning on the
applicability date;

(B) Phase II, beginning 1 year after the
applicability date, and

(C) Phase 111, beginning 2%z years after
the applicability date.

(ii) For new process units, the
applicable phases of the standard are:

(A) After initial startup, comply with
the Phase II requirements.

(B) Beginning 1 year after startup,
comply with the Phase III requirements.

(2} The owner or operator of an
affected process unit may elect to meet
the requirements of a later phase during
the time period specified for an earlier
phase.

(b) (1) The owner or operator of an
affected process unit shall monitoer each

pump monthly to detect leaks by the
method specified in § XX.X5(b) and
shall comply with the requirements of
paragraphs (a) through {d) of this
section, except as provided in § XX.X2~
1(c) and paragraphs (e) through (h) of
this section.

(2) The instrument reading, as
determined by the method as specified
in § XX.X5(b), that defines a leak in
each phase of the standard is:

(i) For Phase I, an instrument reading
of 10,000 ppm or greater.

(ii) For Phase II, an instrument reading
of 5,000 ppm or greater.

(iii) For Phase III, an.instrument
reading of

(A) 5,000 ppm or greater for pumps
handling polymerizing monomers,

{B) 2,000 ppm or greater for pumps in
food/medical service, and

(C) 1,000 ppm or greater for all other
pumps.

{3) Each pump shall be checked by
visual inspection each calendar week
for indications of liquids dripping from
the pump seal. If there are indications of
liquids dripping from the pump seal, a
leak is detected.

{c) (1) When a leak is detected, it shall
be repaired as soon as practicable, but
not later than 15 calendar days after it is
detected, except as provided in
paragraph (c) (3) of this section or
§ XX.X2-10.

(2) A first attempt at repair shall be
made no later than 5 calendar days after
the leak is detected. First attempts at
repair include, but are not limited to, the
following practices where practicable:

{i) Tightening of packing gland nuts.

(ii) Ensuring that the seal flush is
operating at design pressure and
temperature.

(3) For pumps in Phase III to which a
1,000 ppm leak definition applies, repair
is not required unless an instrument
reading of 2,000 ppm or greater is
detected.

(d) (1) The owner or operator shall
decide no later than the first monitoring
period whether to calculate percent
leaking pumps on a process unit basis or
on a plant site basis. Once the owner or
operator has decided, all subsequent
percent calculations shall be made on
the same basis.

(2) If, in Phase 111, calculated on a 6-
month rolling average, the greater of
either 10 percent of the pumps in a
process unit (or plant site) or 3 pumps in
a process unit (or plant site) leak, the
owner or operator shall implement a
quality improvement program for pumps
that complies with the requirements of
§ XX.X3-2.

(3) The number of pumps at a process
unit (or plant site) shall be the sum of all
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the pumps in VHAP service, except that
pumps found leaking in a continuous
process unit within 1 month after startup
shall not count in the percent leaking
pumps calculation for that one
monitoring period only.
(4) Percent leaking pumps shall be
determined by the following equation:
PL={(PL~P;)/{(Pr—Pg)) X100
where:
%P, =percent leaking pumps
P_=number of pumps found leaking as
determined through monthly monitoring
as required in paragraphs (b) (I) and (2)
of this section
P;=Total pumps in VHAP service, including
those meeting the criteria in paragraphs
(e) and (f) of this section
Pg=number of pumps leaking within 1 month
of startup during the current monitoring
period
(e) Each pump equipped with a dual
mechanical seal system that includes a
barrier fluid system is exempt from the
requirements of paragraph (b) of this
section, provided the following
requirements are met:

(1) Each dual mechanical seal system”

is:

(i) Operated with the barrier fluid at a
pressure that is at all times greater than
the pump stuffing box pressure; or

(ii) Equipped with a barrier fluid
degassing reservoir that is connected by
a closed-vent system to a control device
that complies with the requirements of
§ XX.X2-; or.

(iii) Equipped with a closed-loop
system that purges the barrier fluid into
a process stream.

(2) The barrier fluid is not in light-
liquid VHAP service.

(3) Each barrier fluid system is
equipped with a sensor that will detect
failure of the seal system, the barrier
fluid system, or both.

(4) Each pump is checked by visual
inspection each calendar week for
indications of liquids dripping from the
pump seal.

(1) ¥ there are indications of liquid
dripping from the pump seal at the time
of the weekly inspection, the pump shall
be monitored as specified in § XX.X5(b)
to determine the presence of VHAP in
the barrier fluid.

(ii) If an instrument reading of 1,000
ppm or greater is measured, a leak is
detected.

{5) Each sensor as described in
paragraph (e) {3) of this section is
observed daily or is equipped with an
alarm unless the pump is located within
the boundary of an unmanned plant site.

(6) (i) The owner or operator
determines, based on design
considerations and operating
experience, criteria applicable to the
presence and frequency of drips and to

the sensor that indicates failure of the
sea) system, the barrier fluid system, or
both.

(i) If indications of liquids dripping
from the pump seal exceed the criteria
established in paragraph (e)(6){i) of this
section, or if, based on the criteria
established in paragraph (e)(6) (i) of this
section, the sensor indicates failure of
the seal system, the barrier fluid system,
or both, a leak is detected.

(iii) When a leak is detected, it shall
be repaired as soon as practicable, but
not later than 15 calendar days after it is
detected, except as provided in
§ XX.X2-10.

(iv) A first attempt at repair shall be
made no later than 5 calendar days after
each leak is detected.

(f) Any pump that is designed with no
externally actuated shaft penetrating the
pump housing is exempt from
paragraphs (b)(1) and (2) of this section.

() Any pump equipped with a closed-
vent system capable of capturing and
transporting any leakage from the seal
or seals to a control device that
complies with the requirements of
§ XX .X2-1l is exempt from the
requirements of paragraphs (b)-(e).

{h) Any pump that is located within
the boundary of an unmanned plant site
is exempt from the weekly visual
inspection requirement of paragraphs (b)
(3) and (e) (4) of this section, and the
daily requirements of paragraph (e) (5)
of this section, provided that each pump
is visually inspected as often as
practicable and at least monthly.

Section XX.X2-3 Standards:
Compressors.

(a) Each compressor shall be equipped
with a seal system that includes a
barrier fluid system and that prevent
leakage of process fluid to atmosphere,
except as provided in § XX.X2-1(c) and
paragraphs {h) and (i) of this section.

(b) Each compressor seal system as
required in paragraph (a) of this section
shall be:

(1) Operated with the barrier fluid at a
pressure that ig greater than the
compressor stuffing box pressure; or

(2) Equipped with a barrier fluid
system that is connected by a closed-
vent system to a control device that
complies with the requirements of
§ XX.Xz-1 or

(3) Equipped with a closed-loop
system that purges the barrier fluid
directly into a process stream.

{c) The barrier fluid shall not be in
light liquid service.

{d) Each barrier fluid system as
described in paragraphs (a) through (c)
of this section shall be equipped with a
sensor that will detect failure of the seal
system, barrier fluid system, or both.

{e) (I) Each sensor &s required in
paragraph (d) of this section shall be
observed daily or shall be equipped with
an alarm unless the compressor is
located within the boundary of an
unmanned plant site,

(2) The owner or operator shall
determine, based on design
considerations and operating
experience, a criterion that indicates
failure of the seal system, the barrier
fluid system, or both.

(f) If the sensor indicates failure of the
seal system, the barrier fluid system, or
both based on the criterion determined
under paragraph (e} (2) of this section, a
leak is detected.

. {g) (1) When a leak is detected, it shall
be repaired as soon as practicable, but
not later than 15 calendar days after it is
detected, except as provided in

§ XX.X2-10.

(2) A first attempt at repair shall be
made no later than 5 calendar days after
each leak is detected.

(h) A compressor is exempt from the
requirements of paragraphs (a} and (b)
of this section if it is equipped with a
closed-vent system capable of capturing
and transporting any leakage from the
seal to a control device that complies
with the requirements of § XX.X2-11,
except as provided in paragraph (i) of
this section.

(i) Any compressor that is designated,
as described in § XX. X6 (b) (2), to
operate as indicated by an instrument
reading of less than 500 ppm above
background, is exempt from the
requirements of paragraphs (a) through
{h) of this section if the compressor:

(1) Is demonstrated to be operating
with an instrument reading of less than
500 ppm above background, as
measured by the method specified in
§ XX.X5(c); and

(2) 1s tested for compliance with
paragraph (i)(1) of this section initially
upon designation, annually, and at other
times requested by the Administrator.

Section XX.X2~4 Standards: Pressure
Relief devices in Gas/vapor Service.

(a) Except during pressure releases,
each pressure relief device in gas/vapor
service shall be operated with an
instrument reading of less than 500 ppm
above background except as provided in
paragraph (b} of this section, as
measured by the method specified in
§ XX.X5(c).

(b)(1) After each pressure releass, the
pressure relief device shall be returned
to a condition indicated by an
instrument reading of less than 500 ppm
above background, as soon as
practicable, but no later than § calendar
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days after each pressure release, except
as provided in § XX.X2-10.

(2) No later than 5 calendar days after
the pressure release, the pressure relief
device shall be monitored to confirm the
condition indicated by an instrument
reading of less than 500 ppm above
background, as measured by the method
specified in § XX.X5(c).

{c) Any pressure relief device that is
equipped with a closed-vent system
capable of capturing and transporting
leakage from the pressure relief device
to a control device as described in
§ XX.X21l is exempt from the
requirements of paragraphs (a) and (b)
of this section.

Section XX.X2-5 Standards: Sampling
Connection Systems.

(a) Each sampling connection system
shall be equipped with a closed-purge,
closed-loop, or closed-vent system,
except as provided in § XX.X2-I(c).

(b) Each closed-purge, closed-loop, or
closed-vent system as required in
paragraph (a) of this section shall:

(1) Return the purged process fluid
directly to the process line or

{2) Collect and recycle the purged
process fluid; or

{3) Be designed and operated to
capture and transport all the purged
process fluid to a control device that
complies with the requirements of
§ XX.X2-11.

{c)} In-situ sampling systems are
exempt from the requirements of
paragraphs (a) and (b) of this section.

Section XX. X268 Standards: Open-
ended Valves or Lines

(a)(1) Each open-ended valve or line
shall be equipped with a cap, blind
flange, plug, or a second valve, except
as provided in § XX.X2-I(c).

(2) The cap, blind flange, plug, or
second valve shall seal the open end at
all times except during operations
requiring process fluid flow through the
open-ended valve or line or during
maintenance or repair.

(b} Each open-ended valve or line
equipped with a second valve shall be
operated in a manner such that the
valve on the process fluid end is closed
before the second valve is closed.

(c) When a double block and bleed
system is being used, the bleed valve or
line may remain open during cperations
that require venting the line between the
block valves but shall comply with
paragraph (a) of this section at all other
times.

Section XX.X2-7 Standards: Valves in
Gas/Vapor Service and in Light Liquid
Service

(a) The provisions of this section
apply to valves that are either in gas
service or in light liquid service.

(1) The provisions are implemented on
the specified applicability dates set forth
in § XX.X0(b) for existing and new
process units in the phases specified
below:

(i) For each group of existing process
units, the phases of the standard are:

(A) Phase I, beginning on the
applicability date;

(B) Phase II, beginning 1 year after the
applicability date; and

(C) Phase I1I, beginning 2% years after
the applicability date.

(ii) For new process units, the
applicable phases of the standard are:

(A) After initial startup, comply with
the Phase !l requirements.

(B) Beginning 1 year after startup,
comply with the Phase III requirements.

(2) The owner or operator of an
affected process unit may elect to meet
the requirements of a later phase during
the time period specified for an earlier
phase.

(b) The owner or operator of an
affected process unit shall monitor all
valves, except as provided in §§ XX.X2-
1{c), and (h) and (i) of this section, at the
intervals specified in paragraphs (c) and
(d) of this section and shall comply with
all other provisions of this section,
except as provided in § XX.X2-10,

§ XX.X4-], § XX.X4-2, and § XX.X4-3.

(1) The valves shall be monitored to
detect leaks by the method specified in
§ XX.X5(b).

(2) The instrument reading that
defines a leak in each phase of the
standard is:

(i) For Phase I, an instrument reading
of 10,000 ppm or greater.

(ii) For Phase I, an instrument reading
of 500 ppm or greater.

(iii) For Phase III, an instrument
reading of 500 ppm or greater.

(c) In Phases I and I, each valve shall
be monitored quarterly.

(d) In Phase I1I, the owner or operator
shall monitor valves for leaks at the
intervals specified below:

(1) At process units with 2 percent or
greater leaking valves, calculated as a
rolling average of 2 consecutive periods,
the owner or operator shall either:

(i} Monitor each valve once per
month; or

(ii) Within the first year after the
onget of Phase III, implement a quality
improvement program for valves that
complies with the requirements of
§ XX.X3~1 and monitor quarterly.

(2) At process units with less than 2
percent leaking valves, the owner or
operator shall monitor each valve once
each quarter, except as provided in the
following paragraphs (3) and (4) of this
section.

{3) At process units with less than 1
percent leaking valves, the owner or
operator may elect to monitor each
valve once every 2 quarters.

(4) At process units with less than 0.5
percent leaking valves, the owner or
operator may elect to monitor each
valve once every 4 quarters.

(e)(1) Percent leaking valves at a
process unit shall be determined by the
following equation:

%V =/(Vo/(Vr +Vc))x100°
where

%V, =percent leaking valves

V. =number of valves found leaking

excluding nonrepairables as provided in
paragraph (e) (3) (i) of this section

Vr="Total valves monitored

Vc=0Optional credit for removed valves =

0.67 X net number (i.e., total removed -
total added) of valves in VHAP service
removed from process unit after the
applicability date set forth in § XX.X0(b)
for existing process units, and after the
date of startup for new process units. if
credits are not taken, then V¢=0.

(2) For use in determining monitoring
frequency, as specified in paragraph {d)
of this section, the percent leaking
valves shall be calculated as a rolling
average of 2 consecutive monitoring
periods for monthly, quarterly, or
semiannual monitoring programs; and as
an average of any 3 out of 4 consecutive
monitoring periods for annual
monitoring programs.

(3) (i) Nonrepairable valves shall be
included in the calculation of percent
leaking valves the first time the valve is
identified as leaking and nonrepairable
and as required to comply with
paragraph (e) (3) (ii} of this section.
Otherwise, a number of nonrepairable
valves (identified and included in the
percent leaking calculation in a previous
period) up to a maximum of 1 percent of
the total number of valves in VHAP
service at a process unit may be
excluded from calculation of percent
leaking valves for subsequent
monitoring periods.

(i} If the number of nonrepairable
valves exceeds 1 percent of the total
number of valves in VHAP service at a
process unit, the number of
nonrepairable valves exceeding 1
percent of the total number of valves in
VHAP service shall be included in the
calculation of percent leaking valves.

(f}(1) When a leak is detected, it shall
be repaired as soon as practicable, but
no later than 15 calendar days after the
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leak is detected, except as provided in
§ XX.X2~-10.

(2) A first attempt at repair shall be
made no later than 5 calendar days after
each leak is detected.

(3) When a leak is repaired, the valve
shall be monitored at least once within
the first three months after its repair.

{g) First attempts at repair include, but
are not limited to, the following
practices where practicable:

(1) Tightening of bonnet bolts;

(2) Replacement of bonnet bolts;

(3) Tightening of packing gland nuts;
and

{4) Injection of lubricant into
lubricated packing.

(h) Any valve that is designated, as
described in § XX.X6(i)(1), as an unsafe-
to-monitor valve is exempt from the
requirements of paragraph (b) through
{d) of this section if:

(1) The owner or operator of the valve
determines that the valve is unsafe to
monitor because monitoring personnel
would be exposed to an immediate
danger as a consequence of complying
with paragraphs {b) through (d) of this
section; and

(2) The owner or operator of the valve
has a written plan that requires
monitoring of the valve as frequently as
practicable during safe-to-monitor times.

(i) Any valve that is designated, as
described in § XX.X6(i) (2), as a
difficult-to-monitor valve is exempt from
the requirements of paragraphs (b)
through (d) of this section if:

(1} The owner or operator of the valve
determines that the valve cannot be
monitored without elevating the
monitoring personnel more than 2
meters above a support surface;

(2) The process unit within which the
valve is located is an existing process
unit; and

(3) The owner or operator of the valve
follows a written plan that requires
monitoring of the valve at least once per
calendar year.

(j) Any equipment located at a plant
site with fewer than 250 valves in VHAP
service is exempt from the requirements
of paragraph (d) (1) of this section.
Except as provided in paragraphs (h)
and (i) of this section, the owner or
operator shall monitor each valve in
VHAP service for leaks once each
quarter, or comply with paragraphs (d})
(3) or (d) (4) of this section.

Section XX.X2-8 Standards: Pumps,
valves, connectors, and agitators in
heavy liquid service; instrumentation
systems; and pressure relief devices in
liquid service.

(a) Pumps, valves, connectors, and
agitators in heavy liquid service,
pressure relief devices in light liquid or

heavy liquid service, and
instrumentation systems shall be
monitored within 5 calendar days by the
method specified in § XX.X5(b) if
evidence of a potential leak is found by
visual, audible, olfactory, or any other
detection method, except as provided in
§ XX.X2-1(c). If a potential leak in an
instrumentation system is repaired as
required in paragraphs (c) and (d) of this
section, it is not necessary to monitor
the system for leaks by the method
specified in § XX.X5(b).

(b) If an instrument reading of 10,000
ppm or greater for agitators, 1,000 ppm
or greater for pumps, or 500 ppm or
greater for valves, connectors,
instrumentation systems, and pressure
relief devices is measured, a leak is
detected.

{c} (1) When a leak is detected, it shall
be repaired as soon as practicable, but
not later than 15 calendar days after it is
detected, except as provided in
§ XX.X2-10.

(2} The first attempt at repair shall be
made no later than 5 calendar days after
each leak is detected.

{3) For instrumentation systems that
are not monitored by the method
specified in § XX.X5(b), repaired shall
mean that the visual, audible, olfactory,
or other indications of a leak have been
eliminated; that no bubbles are
observed at 44 potential leak sites
during a leak check using soap solution;
or that the system will hold a test
pressure.

(d) First attempts at repair include,
but are not limited to, the best practices
described under § XX.X2-7{e).

SectionXX.X2-9 Standards: Product
accumulator vessels.

Each product accumulator vessel shall
be cquipped with a closed-vent system
capable of capturing and transporting
any leakage from the vessel to a control
device as described in § XX.X2-11,
except as provided in § XX.X2-1(c).

Section XX.X2~10 Standards: Delay of
repair.

(a) Delay of repair of equipment for
which leaks have been detected is
allowed if the repair is technically
infeasible without a process unit
shutdown. Repair of this equipment
shall occur by the end of the next
process unit shutdown.

(b) Delay of repair of equipment for
which leaks have been detected is
allowed for equipment that is isolated
from the process and that does not
remain in VHAP service.

(c) Delay of repair for valves,
connectors, and agitators is also
allowed if:

{1) The owner or operator determines
that emissions of purged material
resulting from immediate repair would
be greater than the fugitive emissions
likely to result from delay of repair, and

(2) When repair procedures are
effected, the purged material is collected
and destroyed or recovered in a control
device complying with § XX.X2-11.

{d} Delay of repair for pumps is also
allowed if:

{1) Repair requires replacing a single
mechanical seal system with

(i) A dual mechanical seal system that
meets the requirements of § XX.X2-2(e),

(ii) a pump that meets the
requirements of § XX.X2-2(f), or

(iii) a closed-vent system control
device that meets the requirements of
§ XX.X2-2(g), and

{2) Repair is completed as soon as
practicable, but not later than 6 months
after the leak was detected.

(e) Delay of repair beyond a process
unit shutdown will be allowed for a
valve if valve assembly replacement is
necessary during the process unit
shutdown, valve assembly supplies have
been depleted, and valve assembly
supplies had been sufficiently stocked
before the supplies were depleted. Delay
of repair beyond the next process unit
shutdown will not be allowed unless the
next process unit shutdown occurs
sooner than 8 months after the first
process unit shutdown.

Section XX.X2-11 Standards: Closed-
vent systems and control devices.

(a) Owners or operators of closed-
vent systems and control devices used
to comply with provisions of this
subpart shall comply with the provisions
of this section, except as provided in
§ XX.X2-1(c).

(b} Vapor recovery systems (for
example, condensers and adsorbers)
shall be designed and operated to
recover the organic emissions vented to
them with an efficiency of 95 percent or
greater.

(c) Enclosed combustion devices shall
be designed and operated to reduce the
organic emissions vented to them with
an efficiency of 95 percent or greater or
to provide a minimum residence time of
0.50 seconds at a minimum temperature
of 760°C.

(d) Flares used to comply with this
subpart shall comply with the
requirements of § 60.18.

(e) Owners or operators of control
devices that are used to comply with the
provisions of this subpart shall monitor
these control devices to ensure that they
are operated and maintained in
conformance with their design.
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() (1) Closed-vent systems shall be
designed for and operated with an
instrument reading of less than 500 ppm
above background and by visual
inspections, as determined by the
methods specified as § XX.X5(c).

{2) Closed-vent systems shall be
monitored to determine compliance with
this section initially in accordance with
§ 61.05, annually, and at other times
requested by the Administrator, except
equipment components on closed vent
systems meeting the descriptions in
§ XX.X2~7(h) and § XX.X2-13(f) through
(h) shall meet the requirements of those
sections.

{3) Leaks, as indicated by an
instrument reading greater than 500 ppm
above background and visual
inspections, shall be repaired as soon as
practicable, but not later than 15
calendar days after the leak is detected.

{4) A {irst attempt at repair shall be
made no later than 5 calendar days after
the leak is detected.

(g) Whenever VHAP emissions are
vented to a closed-vent system or
control device used to comply with the
provisions of this subpart, such system
or contral device shall be operating.

Section XX.X2-12 Standards: Agitators
in gas/vapor service and in light liquid
service.

{a)(1) Each agitator shall be monitored
monthly to detect leaks by the methods
specified in § XX.X5(b}), except as
provided in § XX.X2-1(c).

(2) Each agitator shall be checked by
visual inspection each calendar week
for indications of liquids dripping from
the agitator.

(b}1) If an instrument reading of
10,000 ppm or greater is measured, a
leak is detected.

(2) If there are indications of liquids
dripping from the agitator, a leak is
detected.

{c})(1) When a leak is detected, it shall
be repaired as soon as practicable, but
not later than 15 calendar days after it is
detected, except as provided in
§ XX.X2-10.

(2} A first attempt at repair shall be
made no later than 5 calendar days after
each leak is detected.

(d) Any agitator equipped with a
closed-vent system capable of capturing
and transporting any leakage from the
seal or seals to a control device that
complies with the requirements of
§ XX.X2-11 is exempt from the
requirements of paragraphs (a)-(c).

Scction XX.X2-13 Standards:
Connectors in Gas/Vapor Service and in
Light Liquid Service

{a) The owner or operator of an
affected process unit shall monitor al

connectors in gas/vapor and light liquid
service, except as provided in

§§ XX.X2-1 (c). and (f}) through (h) of
this section, at the intervals specified in
paragraph (b) of this section.

(1) The connectors shall be monitored
to detect leaks by the method specified
in § XX.X5(h).

(2) If an instrument reading greater
than or equal to 500 ppm is measured, a
Ieak is detected.

(b} The owner or operator shall
monitor for leaks at the intervals
specified below.

1) Within the first 12 months after the
specified applicability dates deseribed
in § XX.X0{b} for each group of existing
process units, the owner or operator
shall monitor all connectors, except as
provided in paragraphs (f} through (h) of
this section.

(2) Within the first 12 months after the
beginning of startup or within 12 months
after (date of promulgation), whichever
is later, for new process units, the owner
or operator shall monitor all connectors,
except as provided in paragraphs (f).
through (h) of this section.

(3) After conducting the initial survey
required in paragraph (b)(l) of this
section, the owner or operator shall
perform &ll subsequent monitoring of
connectors at the following frequencies,
except as provided in paragraph {c)(2) of
this section:

(i) Once per calendar year, if the
percent leaking connectors in the
process unit was 0.5 percent or greater
during the last required monitoring
period.

(ii) Once every two calendar years, if
the percent leaking connectors was less
than 0.5 percent during the last required
monitoring period. An owner or operator
may comply with this paragraph by
manitoring at least 40 percent of the
connectors in the first year and the
remainder of the connectors in the
second year. The percent leaking
connectors will be calculated for the
total of all monitoring performed during
the two-year period.

(iii) If the owner or operator of a
process unit in a biennial leak detection
and repair program calculates less than
0.5 percent leaking connectors from the
2-year monitoring period, the owner or
operator may monitor the connectors 1
time every 4 years. An owner or
operator may comply with the
requirements of this paragraph by
monitoring at least 20 percent of the
connectors each year until all
connectors have been monitored within
4 years.

(iv) If a process unit complying with
the requirements of paragraph (b} of this
section using a 4-year monitoring
interval program has greater than or

equal to 0.5 percent but less than 1
percent leaking connectors, the owner or
operator shall increase the monitoring
frequency to 1 time every 2 years. An
owner or operator may comply with the
requirements of this paragraph by
monitoring at least 40 percent of the
connectors in the first year and the
remainder of the connectors in the
second year. The owner or aperator may
again elect to use the provisions of

. paragraph (b)(3){iii) of this section when

the percent leaking connectors
decreases to less than 0.5 percent.

(v} If a process unit complying with
requirements of paragraph (b} using a 4-
year monitoring interval program has 1
percent or greater leaking connectors,
the owner or operator shall increase the
monitoring frequency to 1 time per year.
The owner or operator may again elect
to use the provisions of paragraph
(b)(3)(iii) of this section when the
percent leaking connectors decreases to
less than 0.5 percent. -

(4) After (Insert date of publication of
proposed rule in the Federal Register), if
an owner or operator eliminates a
connector subject to monitoring under
paragraph (b) of this section either by
welding it completely around the
circumference of the interface or by
physically removing the connector and
welding the pipe together, the owner or
operator shall check the integrity of the
weld by monitoring it according to the
procedures in § XX.X5(b) or by testing
using X-ray, acoustic monitoring,
hydrotesting, or other applicable
method. Welds created after (Insert date
of publication of proposed rule in the
Federal Register) but before {Insert date
of publication of final rule in the Federal
Register) shall be monitored or tested by
(Insert 3 months after date of
publication of final rule in the Federal
Register]; welds created after (Ingert
date of publication of final rule in the
Federal Register) shall be monitored or
tested within 3 months after being
welded. If an inadequate weld is found
or the connector is not welded
completely around the circumference,
the connector is not considered a
welded connector as described in
§ XX.XI, and is therefore not exempt
from the provisions of this subpart.
Connectors welded on or after (Insert
date of publication of proposed rule in
the Federal Register) can count as
connectors removed from the process
and be eligible for removed commector
credits as described in paragraph (i) of
this section.

(c)(1)(i) Except as provided in
paragraph (c){1)(ii) of this section, each
connector that has been opened or has
otherwise had the seal broken shall be
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monitored for leaks within the first 3
months after being returned to VHAP
service, including those determined to
be nonrepairable prior to process unit
shutdown. If the followup monitoring
detects a leak, it shall be repaired
according to the provisions of paragraph
(d) of this section, unless it is
determined to be nonrepairable, in
which case it is counted as a
nonrepairable for the purposes of
paragraph {i)(2) of this section.

(ii) As an alternative to the
requirements in paragraph (c)(1)(i) of
this section, an owner or operator may
choose to calculate percent leaking
connectors for the monitoring periods
described in paragraph (b) of this
section, by setting the nonrepairable
component, Cy, in the equation in
paragraph (i)(2) of this section to zero
for all monitoring periods.

(iii) An owner or operator may switch
alternatives described in paragraph
(c)(1) (i) and (ii) of this section at the
end of the current monitoring period he
is in, provided that he notify the
Administrator as required in
§ XX.X7(b})(7) and begin the new
alternative in annual monitoring. The
initial monitoring in the new alternative
shall be completed no later than I2
months after notification of the
Administrator of the switch.

(2) As an alternative to the
requirements of paragraph (b)(3) of this
section, each screwed connector 2
inches or less installed in a process unit
before (Insert date of publication of
proposed rule in Federal Register) may:

(i) Comply with the requirements of
§ XX.X2-8, and

(ii) Be monitored for leaks within the
first three months after being returned to
VHAP service after having been opened
or otherwise had the seal broken. If the
followup monitoring detects a leak, it
shall be repaired according to the
provisions of paragraph (d) of this
section.

(d) When a leak is detected, it shall be
repaired as soon as practicable, but no
later than 15 calendar days after the
leak is detected, except as provided in
paragraph (g) of this section and in
§ XX.X2-10. A first attempt at repair
shall be made no later than 5 calendar
days after the leak is detected.

(e) If a leak is detected, the connector
shall be monitored for leaks within the
first three months after its repair.

(f) Any connector that is designated,
as described in § XX.X6(i)(1), as an
unsafe-to-monitor connector is exempt
from the requirements of paragraph (a)
of this section if:

(1) The owner or operator determines
that the connector is unsafe to monitor
because personnel would be exposed to

an immediate danger as a result of
complying with paragraphs {a) through
(e) of this section; and

(2) The owner or operator has a
written plan that requires monitoring of
the connector as frequent as practicable
during safe to monitor periods.

{g) Any connector that is designated,
as described in § XX.X6(i)(3), as an
unsafe-to-repair connector is exempt
from the requirements of paragraphs {a),
(d), and (e) of this section if:

(1) The owner or operator determines
that repair personnel would be exposed
to an immediate danger as a
consequence of complying with
paragraph (d) of this section; and

{2) The connector will be repaired
before the end of the next scheduled
process unit shutdown.

{(h)(1) Any connector that is
designated, as described in § XX.X6(i)(4)
as inaccessible, or is glass or glass-
lined, is exempt from the monitoring
requirements of paragraph {a) of this
section and from the recordkeeping and
reporting requirements of § XX.X6 and
§ XX.X7. An inaccessible connector is
one that is

(i) Buried,

(i) Insulated in a manner that
prevents access to the connector by a
monitor probe,

(iii) Obstructed by equipment or
piping that prevents access to the
connector by a moniter probe, or

(iv) Unable to be reached from a 25-
foot portable scaffold on the ground, and
is greater than 2 meters above a support
surface.

(2) If any inaccessible or glass or
glass-lined connector is observed by
visual, audible, olfactory, or other
means to be leaking, the leak shall be
repaired as soon as practicable, but no
later than 15 calendar days after the
leak is detected, except as provided in
§ XX.X2-10 and paragraph (g) of this
section.

(3) A first attempt at repair shall be
made no later than 5 calendar days after
the leak is detected.

(i) For use in determining the
monitoring frequency, as specified in
paragraph (b) of this section, the percent
leaking connectors shall be calculated
as follows:

(1) For the first monitoring period, use
the following equation:

% Ci= CL=C./(C:+C.) X100

Where:

% C_=percent leaking connectors

C,=number of connectors measured at 500
ppm or greater, by the method specified
in § XX.X5(b)

C,=total number of monitored connectors in
the process unit

C.=Optional credit for removed connectors
= 0.67 X net (i.e., total removed—total
added) number of connectors in VHAP
service removed from the process unit
after the applicability date set forth in
§ XX.X0(b) for existing process units,
and after the date of startup for new
process units. If credits are not taken,
then Cc=0.

(2) For subsequent monitoring periods,
use the following equation:

% Cp=[(CL— Cax)/(C:+CC)] X100

Where:

% C_==percent leaking connectors

C,=number of connectors, including
nonrepairables, measured at 500 ppm or
greater, by the method specified in
§ XX.X5(b)

C.w=number of allowable nonrepairable
connectors, as determined by monitoring
required in paragraphs (b)(3) and (c) of
this section, not to exceed 2 percent of
the total connector population, C,

C,=total number of monitored connectors,
including nonrepairables, in the process
unit.

Cc=Optional credit for removed connectors
= 0.67 X net number (i.e., total
removed—total added) of connectors in
VHAP service removed from the process
unit after the applicability date set forth
in § XX.X0(b) for existing process units,
and after the date of startup for new
process units. If credits are not taken,
then Cc=0.

§ XX.X3-1 Quality Improvement
Program (QIP] for Valves.

{a) In Phase lil, to comply with the
requirements in § XX.X2-7(d)(1)(ii), an
owner or operator may elect to comply
with one of the alternative quality
improvement programs specified in
paragraphs (d) and (e} of this section.
The decision to use one of these
alternative provisions to comply with
the requirements of § XX.X2-7(d)(1)(ii)
must be made during the first year of
Phase III for existing process units and
for new process units.

(b) An owner or operator of a process
unit subject to the requirements of
paragraphs (d) or (e) of this section shall
comply with those requirements until
the process unit has fewer than 2
percent leaking valves, calculated as a
rolling average of 2 consecutive quarters
as specified in § XX.X2-7(e).

(c) After the process unit has fewer
than 2 percent leaking valves, the owner
or operator may elect to comply with the
requirements in § XX.X2-7, to continue
to comply with the requirements in
paragraph (e) (or (d), if appropriate) of
this section, or both. If the owner or
operator elects to continue the QIP, the
owner or operator is exempt frotu the
requirements for performance trials as
specified in paragraph (e)(6) of this
section, or further progress as specified
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in paragraph (d)(4) of this section, as
lor:g as the process unit has fewer than 2
percent leaking valves. If the owner or
operator elects to comply with both
paragraph (e} of this section and

§ XX.X2-7, he may also take advantage
of the lower monitoring frequencies
associated with lower leak rates in

§ XX.X2-7. If the owner or operator
elects not to continue QIP, the QIP is no
longer an option if the process unit again
exceeds 2 percent leaking valves, and in
such case, monthly monitoring will be
required.

{d) The following requiremernts shall
be met if an owner or operator elects to
use a QIP to demonstrate further
progress:

(1) The owner or operator shall
continue to comply with the
requirements in § XX.X2-7 except each
valve shall be monitored quarterly.

(2) The owner or operator shall collect
the following data, and maintain records
as required in § XX.X6(m), for each
valve in each process unit subject to the
QIP:

(i) The maximum instrument reading
observed in each monitoring
observation before repair, the response
factor for the stream if appropriate, the
instrument model number, and date of
the observation.

(ii) Whether the valve is in gas or light
liquid service.

(iii} If a leak is detected, the repair
methods used and the instrument
readings after repair.

(3) The owner or operator shall
continue to collect data on the valves as
long as the process unit remains in the
QIP.

(4) The owner or operator must
demonstrate progress in reducing the
percent leaking valves each quarter the
process unit is subject to the
requirements of paragraph (d) of this
section, except as provided in paragraph
(d)(4)(ii} of this section.

(i) Demonstration of progress shall
mean that for each quarter there is at
least a 10 percent reduction in the
percent leaking valves from the percent
leaking valves determined for the
preceding monitoring period. The
percent leaking valves shall be
calculated as a rolling average of 2
consecutive quarters of monitoring data.
The percent reduction shall be
calculated using the rolling average
percent leaking valves, according to the
following;
%LVR=(%LvAvcg—%LvAQQ]1%LVA\(mx 100
where:

%LVg=Percent leaking valve reduction
BLV aver =(%Vy+%BVy+1}/2 and

BLV avee = (B Vet + BV yee) /2

where:

%V %V, BVi+s are percent leaking
valves calculated for subsequent monitoring
periods, i, {41, i+2

(ii) An owner or operator who fails for
2 consecutive rolling averages to
demonstrate at least a 10 percent
reduction per quarter in percent leaking
valves or that the overall averaga
percent reduction based on 2 or more
rolling averages is less than 10 percent
per quarter shall either comply with the
requirements in § XX.X2-7(d)(1) using
monthly monitoring or shall comply
using a QIP for technology review as
specified in paragraph (e) of this section.
If the owner or operator elects to comply
with the requirements of paragraph (e)
of this section, the schedule for
performance trials and valve
replacements remains as specified in
paragraph (e) of this section.

(e} The following requirements shall
be met if an owner or operator elects to
use a QIP of technology review and
improvement:

(1) The owner or operator shall

- comply with the requirements in

§ XX.X2~7 except the requirement for
monthly monitoring in paragraph
§ XX.X2-7(d)(1)(i) does not apply.

(2) The owner or operator shall collect
the data specified below, and maintain
records as required in § XX.X6(m), for
each valve in each process unit subject
to the QIP. The data may be collected
and the records may be maintained on a
process unit or group of process units
basis.

(i) The data shall include the
following:

(A) Valve type (e.g., ball, gate, check);
valve manufacturer; valve design (e.g.,
external stem or actuating mechanism,
flanged body); materials of construction;
packing material; and year installed.

(B) Service characteristics of the
stream guch as operating pressure,
temperature, line diameter, and
corrosivity.

(C) Whether the valve is in gas or light
liquid service.

(D) The maximum instrument readings
observed in each monitoring
observation before repair, response
factor for the stream if adjusted,
instrument model number, and date of
the observation.

(E) If a leak is detected, the repair
methods used and the instrument
readings after repair.

(F) If the data will be analyzed as part
of a larger analysis program involving
data from other plants or other types of
process units, a description of any
maintenance or quality assurance
programs used in the process unit that
are intended to improve emission
performance.

(3) The owner or operator shall
continue to collect data on the valves as
long as the process unit remains in the
QIP.
{4) The owner or operator shall
inspect all valves removed from the
process unit due to leaks. The inspection
shall determine which parts of the valve
have failed and shall include
recommendations, as appropriate, for
design changes or changes in
specifications to reduce leak potential.

(5)(i) The owner or operator shall
analyze the data collected to comply
with the requirements of paragraph
{e)(2) of this section to determine the
services, operating or maintenance
practices, and valve designs or
technologies that have poorer than
average emission performance and
those that have better than average
emission performance. The analysis
shall determine if specific trouble areas
can be identified on the basis of service,
operating conditions or maintenance.
practices, equipment design, er other
process specific factors.

(ii) The analysis shall also be used to
identify any superior performing valve
technologies that are applicable to the
service(s), operating conditions, or valve
designs associated with poorer than
average emission performance. A
superior performing valve technology is
one for which a group of such valves has
a leak frequency of less than 2 percent
for specific applications in such a
process unit. A candidate superior
performing valve technology is one
demonstrated or reported in the
available literature or through a group
study as having low emission
performance and as being capable of
achieving legs than 2 percent leaking
valves in the process unit.

(iii) The analysis shall include
consideration of:

(A) The data obtained from the
inspections of valves removed from the
process unit due to leaks;

(B) Information from the available
literature and from the experience of
other plant gites that will identify valve
designs or technologies and operating
conditions associated with low emission
performance for specific services; and

(C) Information on limitations on the
service conditions for the valve design
and operating conditions as well as
information on maintenance procedures
to ensure continued low emission
performance.

(iv) The data analysis may be
conducted through an inter- or
intracompany program (or through some
combination of the two approaches) and
may be for a single process unit, a
company, or a group of process unis.
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{v) The first analysis of the data shall  technologies that, combined with (i) The quality assurance program
be completed no later than 18 months appropriate process, operating, and shall:
after the start of Phase III. The first maintenance practices, operate with low (A) Establish minimum design

analysis shall be performed using a
minimum of 2 quarters of data. An
analysis of the data shall be done each
year the praocess unit is in the QIP.

(8) A trial evaluation program shall be
conducted at each plant site for which
the data analysis does not identify
superior performing valve designs or
technologies that can be applied to the
operating conditions and services
identified as having poorer than average
performance, except as provided in
paragraph (e)(8)(v) of this section. The
trial program shall be used to evaluate
the feasibility of using in the process
unit the valve designs or technologies
that have been identified by others as
having low emission performance.

(i) The trial program shall include on-
line trials of valves or operating and
maintenance practices that have been
identified in the available literature or in
analysis by others as having the ability
to perform with leak rates below 2
percent in similar services, as having
low probability of failure, or as having
no external actuating mechanism in
contact with the process fluid. If any of
the candidate superior performing valve
technologies is not included in the
performance trials, the reasons for
rejecting specific technologies from
consideration shall be documented as
required in § XX.X6(m)(6)(ii).

(i) The number of valves in the tri
evaluation program shall be the lesser of
1 percent or 20 valves for programs
involving single process units and the
lesser of 1 percent or 50 valves for
programs involving groups of process
units.

(iii} The trial evaluation program shall
specify and include documentation of:

{A) The candidate superior performing
valve designs or technologies to be
evaluated, the stages for evaluating the
identified candidate valve designs or
technologies, including the estimated
time period necessary to test the
applicability;

(B} The frequency of monitoring or
inspection of the equipment;

{C) The range of operating conditions
over which the component will be
evaluated.

(D) Conclusions regarding the
emission performance and the
appropriate operating conditions and
services for the trial valves.

(iv) The performance trials shall
initially be conducted for, at least, a 6-
month period beginning not later than 18
months after the start of Phase Il Not
later than 24 months after the start of
Phase III, the owner or operator shall
have identified valve designs or

emission performance for specific
applications in the process unit. The
owner or operator shall continue to
conduct performance trials as long as no
superior performing design or
technology has been identified, except
as provided in paragraph (e){6)(vi) of
this section. The compilation of
candidate and demonstrated superior
emission performance valve designs or
technologies shall be amended in the
future, as appropriate, as additional
information and experience is obtained.

(v) Any plant site with fewer than 400
valves and owned by a corporation with
fewer than 100 total employees shall be
exempt from trial evaluations of valves.
Plant sites exempt from the trial
evaluations of valves shall begin the
valve replacement program at the start
of the fourth year of Phase III.

(vi) An owner or operator who has
conducted performance trials on all
candidate superior emission
performance technologies suitable for
the required applications in the process
unit may stop conducting performance
trials provided that a superior
performing design or technology has
been demonstrated or there are no
technically feasible candidate superior
technologies remaining. The owner or
operator shall prepare an engineering
evaluation documenting the physical,
chemical, or engineering basis for the
judgement that the superior emission
performance technology is technically
infeasible or demonstrating that it would
not reduce emissions.

(7) Each owner or operator who elects
to use a QIP for technology review and
improvement shall prepare and
implement a valve quality assurance
program that details purchasing -
specifications and maintenance
procedures for all valves in the process
unit. The quality assurance program
may establish any number of categories,
or classes, of valves as needed to
distinguish among operating conditions
and services associated with poorer
than average emission performance as
well as those associated with better
than average emission performance. The
quality assurance program shall be
developed considering the findings of
the data analysis required under
paragraph (e)(5) of this section, if
applicable, the findings of the trial
evaluation required in paragraph (e)(6) '
of thia section, and the operating
conditions in the process unit. The
quality assurance program shall be
reviewed and, as appropriate, updated
each year as long as the process unit has
2 percent or more leaking valves.

standards for each category of valves.
The design standards shall specify
known critical parameters such as
tolerance, manufacturer, materials of
construction, previous usage, or other
applicable identified critical parameters;

(B) Require that all equipment orders
specify the design standard (or minimum
tolerances) for the valve;

(C) Include a written procedure for
bench testing of valves that specifies
performance criteria for acceptance of
valves and specifies criteria for the
precision and accuracy of the test
apparatus. All valves repaired off-line
after preparation of the quality
assurance plan shall be bench tested for
leaks. This testing may be conducted by
the owner or operator of the process
unit, by the vendor, or by a designated
representative. The owner or operator
shall install only those valves that have
been documented through bench testing
to be nonleaking.

(D) Require that all valves repaired
on-line be tested using the method
specified in § XX.X5(b) for leaks for 2
successive months, after repair.

(E) Provide for an audit procedure for
quality control of purchased equipment
to ensure conformance with purchase
specifications. The audit program may
be conducted by the owner or operator
of the process unit or by a designated
representative.

(F) Detail off-line valve maintenance
and repair procedures. These
procedures shall include provisions to
ensure that rebuilt or refurbished valves
will meet the design specifications for
the valve type and will operate such
that emissions are minimized.

(ii) The quality assurance program
shall be established no later than the
start of the third year of Phase Il for
plant sites with 400 or more valves or
owned by a corporation with 100 or
more employees; and no later than the
start of the fourth year of Phase III for
plant sites with less than 400 valves and
owned by a corporation with less than
100 employees.

(8) Beginning at the start of the third
year of Phase Il for plant sites with 400
or more valves or owned by a
corporation with 100 or more employees
and at the start of the fourth year of
Phase II for plant sites with less than
400 valves and owned by a corporation
with less than 100 employees, each
valve that is replaced for any reason
shall be replaced with a new or
modified valve that complies with the
quality assurance standards for the
valve category and that is identified as
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superior emission performance
technology. Superior emission
performance technology means valves
or valve technologies identified with
emission performance that, combined
with appropriate process, operating, and
maintenance practices, will result in less
than 2 percent leaking valves for
specific applications in a large
population, except as provided in
paragraph (e)(8)(ii) of this section.

(i) The valves shall be maintained as
specified in the quality assurance
program.

(ii) If a superior emission performance
technology cannot be identified, then
valve replacement shall be with one of
(if several) the lowest emission
performance technologies that has been
identified for the specific application.

Section XX.X3-2 Quality Improvement
Program for Pumps

(a) In Phase III, if, on a 6-month rollmg
average, the greater of either 10 percent
of the pumps in a process unit (or plant
site) or 3 pumps in a process unit (or
plant site) leak, the owner or operator
shall comply with the requirements of
this section as specified below:

(1) Pumps that are in food/medical
service or in polymerizing monomer
service shall comply with all
requirements except for those specified
in paragraph {d)(8) of this section.

(2) Pumps that are not in food/medical
or polymerizing monomer service shall
comply with all requirements of this
section.

(b) The owner or operator shall
comply with the requirements of this
section until the number of leaking
pumps is less than the greater of either
10 percent of the pumps or 3 pumps, as
calculated as a 6-month-rolling average,
in the process unit (or plant site). Once
the performance level is achieved, the
owner or operator shall comply with the
requirements in § XX.X2-2.

(c) If in a subsequent monitoring
period the process unit (or plant site)
has greater than 10 percent of the pumps
leaking or 3 pumps leaking (calculated
as a 6-month-rolling average), the owner
or operator shall resume the quality
improvement program starting at
performance trials.

(d) The quality improvement program
shall include the following:

(1) The owner or operator shall
comply with the requirements in
§ XX.X2-2.

(2) The owner or operator shall collect
the following data, and maintain records
as required in § XX.X6(m), for each
pump in each process unit (or plant site}
subject to the QIP. The data may be
collected and the records may be

maintained on a process unit or plant
site basis.

(i) Pump type {e.g., piston, horizontal
or vertical centrifugal, gear, bellows);
pump manufacturer; seal type and
manufacturer; pump design (e.g.,
external shaft, flanged body); materials
of construction; if applicable, barrier
fluid or packing material; and year
installed.

(ii) Service characteristics of the
stream such as discharge pressure,
temperature, flow rate, corrosivity, and
annual operating hours.

(iii) The maximum instrument
readings observed in each monitoring
observation before repair, response
factor for the stream if appropriate,
instrument model number, and date of
the observation.

(iv) If a leak is detected the repair
methods used and the instrument
readings after repair.

(v) If the data will be analyzed as part
of a larger analysis program involving
data from other plants or other types of
process units, a description of any
maintenance or quality assurance
programs used in the process unit that -
are intended to improve emission
performance.

(3) The owner or operator shall
continue to collect data on the pumps as
long as the process unit {or plant site)
remains in the quality improvement
program.

(4) The owner or operator shall
inspect all pumps or pump seals which
exhibited frequent seal failures and
were removed from the process unit due
to leaks. The inspection shall determine
the probable cause of the pump seal
failure or of the pump leak and shall
include recommendations, as
appropriate, for design changes or
changes in specifications to reduce leak
potential.

(5)(i} The owner or operator shall
analyze the data collected to comply
with the requirements of paragraph
(d)(2) of this section to determine the
services, operating or maintenance
practices, and pump or pump seal
designs or technologies that have pcorer
than average emission performance and
those that have better than average
emission performance. The analysis
shall determine if specific trouble areas
can be identified on the basis of service,
operating conditions or maintenance
practices, equipment design, or other
process specific factors.

(ii) The analysis shall also be used to
determine if there are superior
performing pump or pump seal
technologies that are applicable to the
service(s), operating conditions, or pump
or pump seal designs associated with
poorer than average emission

performance. A superior performing
pump or pump seal technology is one
with a leak frequency of less than 10
percent for specific applications in the
process unit or plant site. A candidate
superior performing pump or pump seal
technology is one demonstrated or
reported in the available literature o-
through a group study as having lcw
emission performance and as being
capable of achieving less than 10
percent leaking pumps in the process
unit (or plant site).

(iii) The analysis shall include
consideration of:

(A) The data obtained from the
inspections of pumps and pump seals
removed from the process unit due to
leaks;

(B} Information from the available
literature and from the experience of
other plant sites that will identify pump
designs or technologies and operating
conditions associated with low emission
performance for specific services; and

(C) Information on limitations on the
service conditions for the pump seal
technology operating conditions as well
as information on maintenance
procedures to ensure continued low
emission performance.

(iv) The data analysis may be
conducted through an interior
intracompany program (or through some
combination of the two approaches) and
may be for a single process unit, a plant
site, a company, or a group of process
units.

(v) The first analysis of the data shall
be completed no later than 18 months
after the start of the quality
improvement program. The first analysis
shall be performed using a minimum of 6
months of data. An analysis of the data
shall be done each year the process unit
is in the quality improvement program.

'(8) A trial evaluation program shall be
conducted at each plant site for which
the data analysis does not identify use
of superior performing pump seal
technology or pumps that can be applied
to the areas identified as having poorer
than average performance, except as
provided in paragraph (d){6)(v) of this
section. The trial program shall be used
to evaluate the feasibility of using in the
process unit (or plant site) the pump
designs or seal technologies, and
operating and maintenance practices
that have been identified by others as
having low emission performance.

(i) The trial program shall include on-
line trials of pump seal technologies or
pump designs and operating and
maintenance practices that have been
identified in the available literature or in
analysis by others as having the ability
to perform with leak rates below 10
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percent in similar services, as having
low probability of failure, or as having
no external actuating mechanism in
contact with the process fluid. if any of
the candidate superior performing pump
seal technologies or pumps is not
included in the performance trials, the
reasons for rejecting specific
technologies from consideration shall be
documented as required in

§ XX Xe(m)(6){ii).

{if} The number of pump seal
technologies or pumps in the trial
evaluation program shall be the lesser of
1 percent or 2 pumps for programs
involving single process units and the
lesser of 1 percent or 5 pumps for
programs involving a plant site or
groups of process units. The minimum
number of pumps or pump seal
technologies in a trial program shall be
1.

(iii) The trial evaluation program shall
specify and include documentation of:

(A) The candidate superior performing

.pump sea! designs or technologies to be
evaluated, the stages for evaluating the
identified candidate pump designs or
pump seal technologies, including the
time period necessary to test the
applicability;

(B) The frequency of monitoring or
inspection of the equipment;

{C) The range of operating conditions
over which the component will be
evaluated.

(D) Conclusions regarding the
emission performance and the
appropriate operating conditions and
services for the trial pump seal
technologies or pumps.

{iv) The performance trials shall
initially be conducted, at least, for a 6-
month period beginning not later than 18
months after the start of the quality
improvement program. No later than 24
months after the start of the quality
improvement program, the owner or
operator shall have identified pump seal
technologies or pump designs that,
combined with appropriate process,
operating, and maintenance practices,
operate with low emission performance
for specific applications in the process
unit. The owner or operator shall
continue to conduct performance trials
as long as no superior performing design
or technology has been identified,
except as provided in paragraph
(d)(8)(vi) of this section. The initial list
of superior emission performance pump
designs or pump seal technologies shall
be amended in the future, as
appropriate, as additional information
and experience is obtained.

(v) Any plant site with fewer than 400
valves and owned by a corporation with
fewer than 100 employees shall be
exempt from trial evaluations of pump

seals or pump designs. Plant sites
exempt from the trial evaluations of
pumps shall begin the pump seal or
pump replacement program at the start
of the fourth year of the quality
improvement program.

(vi} An owner or operator who has
conducted performance trials on all
alternative superior emission
performance technologies suitable for
the required applications in the process
unit may stop conducting performance
trials provided that a superior
performing design or technology has
been demonstrated or there are no
technically feasible alternative superior
technologies remaining. The owner or
operator shall prepare an engineering
evaluation documenting the physical,
chemical, or engineering basis for the
judgement that the superior emission
performance technology is technically
infeasible or demonstrating that it would
not reduce emissions.

(7) Each owner or operator shall
prepare and implement a pump quality
assurance program that details
purchasing specifications and
maintenance procedures for all pumps
and pump seals in the process unit. The
quality assurance program may
establish any number of categories, or
classes, of pumps as needed to
distinguish among operating conditions
and services associated with poorer
than average emission performance as
well as those associated with better
than average emission performance. The
quality assurance program shall be
developed considering the findings of
the data analysis required under
paragraph (d)(5) of this section, if
applicable, the findings of the trial
evaluation required in paragraph (d)(6)
of this section, and the operating
conditions in the process unit. The
quality assurance program shall be
updated each year as long as the
process unit has the greater of either 10
percent or more leaking pumps or has 3
leaking pumps.

(i) The quality assurance program
shall:

(A) Establish minimum design
standards for each category of pumps or
pump seal technology. The design
standards shall specify known critical
parameters such as tolerance,
manufacturer, materials of construction,
previous usage, or other applicable
identified critical parameters;

(B) Require that all equipment orders
specify the design standard (or minimum
tolelrances} for the pump or the pump
seal;

(C) Provide for an audit procedure for
quality control of purchased equipment
to ensure conformance with purchase
specifications. The audit program may

be conducted by the owner or operator
of the plant site or process unit or by a
designated representative.

(D) Detail off-line pump maintenance
and repair procedures. These ,
procedures shall include provisions to
ensure that rebuilt or refurbished pumps
and pump seals will meet the design
specifications for the pump category and
will operate such that emissions are
minimized.

(ii) The quality assurance program
shall be established no later than the
start of the third year of the quality
improvement program for plant sites
with 400 or more valves or 100 or more
employees; and no later than the start of
the fourth year of the quality
improvement program for plant sites
with less than 400 valves and less than
100 employees.

(8) Beginning at the start of the third
year of the quality improvement
program for plant sites with 400 or more
valves or 100 or more employees and at
the start of the fourth year of the quality
improvement program for plant sites
with less than 400 valves and less than
100 employees, the owner or operator
shall replace, as described in
paragraphs (i) and (ii) of this paragraph,
the pumps or pump seals that are not
superior emission performance
technology with pumps or pump seals
that have been identified as superior
emission performance technology and
that comply with the quality assurance
standards for the pump category.
Superior emission performance
technology is that category or design of
pumps or pump seals with emission
performance which, when combined
with appropriate process, operating, and
maintenance practices, will result in less
than 10 percent leaking pumps tnr
specific applications in the process unit
or plant site. Superior emission
performance technology includes
material or design changes to the
existing pump, pump seal, seal support

" system, installation of multiple

mechanical seals or equivalent, or pump
replacement.

(i) Pumps or pump seals shall be
replaced at the rate of 20 percent per
year based on the total number of
pumps in light liquid service. The
calculated value shall be rounded to the
nearest nonzero integer value. The
minimum number of pumps or pump
seals shall be one. Pump replacement
shall continue until all pumps subject to
the requirements of § XX.X2-2 are
pumps determined to be superior
performance technology.

(if) The owner or operator may delay
replacement of pump seals or pumps
with superior technology until the next
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planned process unit shutdown,
provided the number of pump seals and
pumps replaced is equivalent to the 20
percent or greater annual replacement
rate.

(iif) The pumps shall be maintained as
specified in the quality assurance
program.

Section XX.X4-1 Alternative Means of
Emisgsion Limitation: General

(a) Permission to use an alternative
means of emission limitation under
section 112(e)(3) of the Clean Air Act
shall be governed by the following
procedures:

(b) Where the standard is an
equipment, design, or operational
requirement:

(1) Each owner or operator applying
for permission shall be responsible for
collecting and verifying emission
performance test data for an alternative
means of emission limitation.

(2) The Administrator will compare
test data for the means of emission
limitation to test data for the equipment,
design, and operational requirements.

(3) The Administrator may condition’
the permission on requirements that
may be necessary to assure operation
and maintenance to achieve the same
emission reduction as the equipment,
design, and operational requirements.

(c) Where the standard is a work
practice:

(1) Each owner or operator applying
for permission shall be responsible for
collecting and verifying test data for an
alternative means of emission limitation.

{2) For each source for which
permission is requested, the emission
reduction achieved by the required work
practices shall be demonstrated for a
minimum period of 12 months.

(3) For each source for which
permission is requested, the emission
reduction achieved by the alternative
means of emission limitation shall be
demonstrated.

(4) Each owner or operator applying
for permission shall commit, in writing,
for each source to work practices that
provide for emission reductions equal to
or greater than the emission reductions

achieved by the required work practices.

(5) The Administrator will compare
the demonstrated emission reduction for
the alternative means of emission
limitation to the demonstrated emission
reduction for the required work
practices and will consider the
commitment in paragraph {c){4) of this
section. )

{6) The Administrator may condition
the permission on requirements that

may be necessary to assure operation
and maintenance to achieve the same or
greater emission reduction as the
required work practices of this subpart.
(d) An owner or operator may offer a
unique approach to demonstrate the

alternative means of emission limitation,

(e)(1) Manufacturers of equipment
used to control equipment leaks of a
VHAP may apply to the Administrator
for permission for an alternative means
of emission limitation that achieves a
reduction in emissions of the VHAP
achieved by the equipment, design, and

operational requirements of this subpart.

(2) The Administrator will grant
permission according to the provisicns
of paragraphs (b), (c), and (d) of this
section.

Section XX.X4-2 Alternative Means of
Emission Limitation: Batch Processes

(a) As an alternative to complying
with the requirements of §§ XX.X2-2
through XX.X2-10, XX.X2~12, XX.X2-13,
XX.X3-1, and § XX.X3-2, an owner or
operator of a batch process that
operates in VHAP service during the
calendar year may comply with one of
the standards specified in paragraphs
(b) and (c) of this section, or the owner
or operator may petition for approval of_
an alternative standard under the
provisions of § XX.X4-1. The alternative
standards of this section provide the
options of pressure testing or monitoring
the equipment for leaks.

(b) The following requirements shall
be met if an owner or operator elects to
use pressure testing of batch product-
process equipment to demonstrate
compliance with this subpart. An owner
or operator who complies with the
provisions of this paragraph is exempt
from the monitoring provisions of
§ XX.X2-2, § XX.X2-7, § XX.X2-8,
XX.X2-10, § XX.X2-12, § XX.X2-13,

§ XX.X3-1, and § XX.X3-2 of this
subpart.

(1) Each time equipment is
reconfigured for production of a product
or intermediate, the batch product-
process equipment train shall be
pressure-tested for leaks before VHAP
is first fed to the equipment and the
equipment is placed in VHAP service.
When the seal is broken between two
items of equipment or when equipment

is changed in a section of the batch

product-process equipment train,
pressure testing is required only for the
new or disturbed equipment. Each batch
product process that operates in VHAP
service during a calendar year shall be
pressure tested at least once during that
calendar year.

(2) The batch product process
equipment shall be tested with a gas

using the procedures specified in
§ XX.X5(f) or with a liquid using the
procedures specified in § XX.X5(g).

(3)(i) For pressure tests using a gas, a
leak is detected if the rate of change in
pressure is greater than 1 psig in 1 hour
or if there is visible, audible, or olfactory
evidence of fluid loss.

(ii) For pressure tests using a liquid, a
leak is detected if there are indications
of liquids dripping or if there is other
evidence of fluid loss.

(4)(i) If a leak is detected, it shall be
repaired and the batch product-process
equipment shall be retested before
VHARP is fed to the equipment.

(ii) If a batch product-process fails the
retest or the second of two consecutive
pressure tests, it shall be repaired as
soon as practicable, but not later than 30
calendar days after the equipment is
placed in VHAP service, provided the
conditions specified in paragraph (d) of
this section are met.

(c) The following requirements shall
be met if an owner or operator elects to
monitor the equipment to detect leaks -
by the method specified in § XX.X5(b) to
demonstrate compliance with this
subpart.

{1) The owner or operator shall
comply with the requirements of
§8 XX.X2-2 to XX.X2-9, §§ XX.X2-11 to
XX.X2-13, XX.X3-1 and § XX.X3-2.

(2) The equipment shall be monitored
for leaks by the method specified in
§ XX.X5(b) when the equipment is in
VHAP service, in use with an
acceptable surrogate volatile organic
compound which is not a VHAP or is in
use with any other detectable gas or
vapor.

(3) The equipment shall be monitored
for leaks as specified below: - '

(i) Each time the equipment is
reconfigured for the production of a
product, the reconfigured equipment
shall be monitored for leaks within 30
days of being returned to VHAP service.
This initial monitoring of reconfigured
equipment shall not be included in
determining percent leaking equipment.

(ii) Connectors shall be monitored in
accordance with the requirements in
§ XX.X2-13.

(iit) Equipment other than connectors
shall be monitored at the frequencies
specified in the table below by the
proportion of the year the batch product-
process equipment train is operating
with processes that use VHAP and the
monitoring frequency for continuous
processes. .
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Equivalent continuous process

Batch process monitoring frequency
ime b oo Monthly | Quarterty | Semian-
@ nually
0to <25% ...........| Quarterly..| Annually...| Annually.
25 10 <50%........| Quarterly..| Semian- | Annually.

nualty.

50 t0 <75% ...ocn.. Bimonth- | Three Semian-
ly. times. nually.
75 t0 100%...........| Monthly...| Quarterty..| Semian-
nually.

(iv) Valves may be monitored once
per year and pumps and agitators may
be monitored once per quarter if the
time each individual item of equipment
is in VHAP service is less than 2190
hours in a calendar year.

(v) The monitoring frequencies
specified in paragraph (c)(3)(iii) of this
section are not requirements for
monitoring at specific intervals and can
be adjusted to accommodate process
operations. An owner or operator may
monitor anytime during the specified
monitoring period {e.g., month, quarter,
year), provided the monitoring is
conducted at a reasonable interval after
completion of the last monitoring
campaign. For example, if the equipment
is not operating during the scheduled
monitoring period, the monitoring can be
done during the next period when the
process is operating.

(4) If a leak is detected, it shall be
repaired as soon as practicable but not
later than 15 calendar days after it is
detected, except as provided in
paragraph (d) of this section.

(d) Delay of repair of equipment for
which leaks have been detected is
allowed if the replacement equipment is
not available providing the following
conditions are met:

(1) Equipment supplies have been
depleted and supplies had been
sufficiently stocked before the supplies
were depleted.

(2) The repair is made no later than 10
calendar days after delivery of the
replacement equipment.

Section XX.X4-3 Alternative Means of
Emission Limitation: Enclosed-Vented
Process Units

Process units enclosed in such a
manner that all emissions from
equipment leaks are vented through a
closed-vent system to a control device
meeting the requirements of § XX.X2~11
are exempt from the monitoring
requirements of §§ XX.X2-2, XX.X2-7,
XX.X2-8, XX.X2-12, and XX.X2-13. The
enclosure shall be maintained under a
negative pressure at all times while the
process unit is in operation to ensure
that all emissions are routed to a control
device.

Section XX.X5 Test Methods and
Procedures

(a) Each owner or operator subject to
the provisions of this subpart shall
comply with the test methods and
procedures requirements provided in
this section.

(b) Monitoring, as required in .

§ XX.X2, § XX.X3, and § XX.X4, shall
comply with the following requirements:

(1) Monitoring shall comply with
Reference Method 21, 40 CFR part 60.

(2) The detection instrument shall
meet the performance criteria of
Reference Method 21, 40 CFR part 60.

(3) The instrument shall be calibrated
before use on each day of its use by the
procedures specified in Reference
Method 21.

{4) Calibration gases shall be:

(i} Zero air (less than 0.2 ppm of
hydrocarbon in air); and

(ii)(A) For Phase I, a mixture of
methane in air at a concentration of
approximately, but less than, 10,000
ppm.

(B) For Phase II, a mixture of methane
and air at a concentration of
approximately, but less than, 10,000 ppm
for agitators, 5,000 ppm for pumps, and
500 ppm for all other equipment, except
as provided in subparagraph (b)(4)(iii) of
this section.

(C) For Phase III, a mixture of
methane and air at a concentration of
approximately, but less than, 10,000 ppm
methane for agitators, 2,000 ppm for
pumps in food/medical service, 5,000
ppm for pumps in polymerizing
monomer service, 1,600 ppm for all other
pumps, and 500 ppm for all other
equipment, except as provided in
subparagraph (b)(4)(iii) of this section.

(iii) The instrument may be calibrated
at a higher methane concentration up to
2,000 ppm than the leak definition
concentration for a specific piece of
equipment for monitoring that piece of
equipment. The instrument may not be
calibrated at a lower methane
concentration than the leak definition
concentration for a specific piece of
equipment.

(5) The instrument probe shall be
traversed around all potential leak
interfaces as close to the interface as
possible as described in Reference
Method 21, 40 CFR part 60.

(6) The instrument response factors
shall be considered in the following
manner:

(i) The response factors used shall be
the instrument response factor
determined for the individual VHAP at
500 ppm. The response factors may be
obtained from the available literature,
the instrument manufacturer, or

determined for the specific instrument
and VHAP.

(ii) Chemical composition of
individual process streams may be
determined by sampling, engineering
calculations, or process knowledge. A
separate determination for each stream
is not necessary if all or portions of the
process unit can be shown to exhibit
similar composition. The basis for all
process stream composition
determinations shall be documented as
required in § XX.X6(b)(11).

(iii} If the response factors at 500 ppm
for the VHAP's that account for 90
percent or more by weight of the process
stream are all less than 3, the instrument
readings may be used without
adjustment for response factors.

(iv) If any of the response factors at
500 ppm for the VHAP's that account for
90 percent or more by weight of the
process stream is 3 or greater, then a
weighted average response factor for the
VHAP in the process stream shall be
calculated using the procedures
specified in paragraph (b)(6}(v) of this
section. If the process stream weighted
average response factor is less than 3,
the instrument readings may be used
without adjustment for response factors.
If the process stream weighted average
response factor is greater than 3, the
instrument readings shall be adjusted
for response factors as indicated below:

(A) Adjust the instrument readings by
multiplying by the response factor,

(B) Select another instrument,
determine or obtain instrument response
factors for the VHAP in question, and
evaluate the need for adjustment as
specified in paragraphs (b)(6)(iii) and
(b)(6)(iv) of this section, or

(C} Calibrate the instrument with a
different reference compound or mixture
(i.e., one of the VHAP, a VOC other than
methane, or the process stream mixture)
8o that the instrument has a response
factor for 90 percent of the VHAP or for
the process stream less than 3.

(v) The process stream average
response factor shall be calculated as
follows:

n
Z (%C)) (RFy)

=1
RF, ==

(%Cy)

Lms

i

Where:

RF,,s = Weighted average response factor.

%C, = Molar fraction, or volume percent if in
gaseous form, of organic compound i in
the process stream.
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RFq = Response factor of the instrument for
organic compound i at 500 ppm.

{c) When equipment is tested for
compliance as required in § XX.X2-3(i),
§ XX.X2-4, and § XX.X2-11(f), the test
shall comply with the following
requirements:

(1) The requirements of paragraphs
(b}(1) through (4} of this section shall
apply. ’

(2} The background leve! shall be
determined, as set forth in Reference
Method 21, 40 CFR part 60.

{3) The instrument probe shall be
traversed around &ll potential Jeak
interfaces as close to the interface as
possible as described in Reference
Method 21, 40 CFR part 60.

(4) The arithmetic difference between
the maximum concentration indicated
by the instrument and the background
level is compared with 500 ppm for
determining compliance.

{d)(1) Each piece of equipment within
a process unit that can reasonably be
expected to contain equipment in VHAP
service is presumed to be in VHAP
service unless an owner or operator
demonstrates that the piece of
equipment is not in VHAP service. For a
piece of equipment to be considered not
in VHAP service, it must be determined
that the percent VHAP content can be
reasonably expected not to exceed 5
percent by weight during the calendar
year. For purposes of determining the
percent VHAP content of the process
fluid that is contained in or contacts
equipment, Method 18 shall be used.

(2)(i) An vwner or operator may use
good engineering judgment rather than
the procedures in paragraph (d)(1) of
this section to determine that the
percent VHAP content does not exceed
5 percent by weight. When an owner or
operator and the Administrator do not
agree on whether a piece of equipment
is nat in VHAP service, however, the
procedures in paragraph (d)(1) of this
.section shall be used to resolve the
disagreement.

(ii) Conversely, the owner or operator
may determine that the VHAP content
of the process fluid does not exceed 5
percent by weight by, for example,
accounting for 98 percent of the content
and showing that VHAP is less than 3
percent.

(3) If an owner or operator determines
that a piece of equipment is in VHAP
service, the determination can be
revised after following the procedures in
paragraph (d)(1) of this section, or by
documenting that a change in the
process or raw matierials no longer
causes the equipment to be in VHAP
service.

{4) Samples used in determining the
percent VHAP content shall be

representative of the process fluid that
is contained in or contacts the
equipment.

(e) Reference methods used in
determining compliance with flares are
those required in § 60.18.

(f) The following procedures shall be
used to pressure test batch product-
process equipment using a gas {e.g., air
or nitrogen) to demonstrate compliance
with the requirements of § XX.X4~
2(b)(3)(i).

{1) The batch product-process
equipment train shall be pressurized
with a gas to the operating pressure of
the equipment. The equipment shall not
be tested at a pressure greater than the
pressure setting of the lowest relief
valve setting.

" (2) Once the test pressure is obtained,
the gas source shall be shut off.

(3) The test shall continue for not less
than 15 minutes unless it can be
determined in a shorter period of time .
that the allowable rate of pressure drop
was exceeded. The pressure in the batch
product-process equipment shall be
measured after the gas source is shut off
and at the end of the test period. The
rate of change in pressure in the batch
product-process equipment shall be
calculated using the following equation:

P (P—P)
A— =
t (tr—t)

where:

P
A ——  =change in pressure, psig/hr
t

P, = final pressure, psig
P, = initial pressure, psig
ty — t, = elapsed time, hours

(4) The pressure shall be measured -
using a pressure measurement device
(gauge, manometer, or equivalent) which
has a precision of +2.5 mm Hg in the
range of test pressure and is capable of
measuring pressures up to the relief set
pressure of the pressure relief device.

(8) The following procedures shail be
used to pressure-test batch product-
process equipment using a liquid to
demonstrate compliance with the
requirements of § XX.X4~2(b){3)(ii).

(1) The batch product-process
equipment train, or section of the train,
shall be filled with the test liquid (e.g.,
water, alcohol). Once the equipment is
filled, the liquid source shall be shut off.

(2) The test shall be conducted for a
period of at least 80 minutes, unless it
can be determined in a-shorter period of
time that the test is a failure.

(3) Each seal in the equipment being
tested shall be inspected for indications
of liquid dripping or other indications of
fluid loss. If there are any indications of
liquids dripping or of fluid loss, a leak is
detected.

Section XX.X6 Recordkeeping
Requirements

{a) An owner or operator of more than
one process unit subject to the
provisions of this subpart may comply
with the recordkeeping requirements for
these process units in one recordkeeping
system if the system identifies each
record by process unit and the program
being implemented (e.g.. quarterly
monitoring, quelity improvement) for
each type of equipment. All records and
information required by this section
shall be maintained in a manner that
can be readily accessed at the plant site.
This could include physically locating
the records at the plant site or accessing
the records from a central location by
computer at the plant site.

{b) Except as provided in paragraphs
(f) and (g} of this section, the following
information pertaining to all equipment
in each process unit subject to the
requirements in § XX.X2-1 to § XX.X2-
13 shall be recorded:

(1){i) A list of identification numbers
for equipment (except connectors
exempt from monitoring and
recordkeeping identified in § XX.X2-13
and instrumentation systems) subject to
the requirements of this subpart and a
site layout showing the relative location
of the equipment in the process unit.
Connectors need not be individually
identified if all connectors in a
designated area or length of pipe subject
to the provisions of this subpart are
identified as a group, and the number of
connectors subject is indicated.

" (ii) A table listing the monitoring
frequency and other provisions of this
subpart that are being implemented for
each item of equipment.

(iii) Physical tagging of the equipment
to indicate that it is in VHAP service is
not required. Equipment subject to the
provisions of this subpart may be
identified on a plant site plan, in log
entries, or by other appropriate
methods.

(2){i) A list of identification numbers
for compressors that the owner or
operator elects to designate as operating
with an instrument reading of less than
500 ppm above background, under the
provisions of XX.X2-3(i).

(if) The designation of this equipment
as subject to the requirements of
§ XX.X2-3(i) shall be signed by the
owner or operator.
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{3) A list of equipment identification
numbers for pressure relief devices
required to comply with § XX.X2-4(a).

(4)(i) The dates and results of each
compliance test required in § XX.X2-3(i)
and XX.X24.

(ii) The background level measured
during each compliance test.

(iii} The maximum instrument reading
measured at each piece of equipment
during each compliance test.

(5) A list of identification numbers for
equipment in vacuum service.

(6) Instrumentation system
identification. Individual components in
the instrumentation system need not be
identified.

(7) A list of identification numbers for
equipment in VHAP service less than
300 hours per year within a process unit
subject to the provisions of this subpart
under § XX.X0.

(8)(i) Identification, either by list,
location (area or grouping), or tagging of
connectors disturbed since the last
monitoring period required in § XX.2-
13(b), as described in § XX.X2-13(c).

(i) The date and results of followup
monitoring as required in § XX.X2~13(c).
If identification of disturbed connectors
is made by location, then all connectors
within the designated location shall be
monitored.

{9) A list of reconfigured equipment in
batch product process units since the
last monitoring period required in
§ XX.X4-2(c)(3)(ii)-(iv), as described in
§ XX.X4-2(c)(3)(i).

(20) A list of valves removed from and
added to the process unit, as considered
in § XX.X2-7(e)(1), and a list of
connectors removed from and added to
the process unit, as considered in
§ XX.X2-13(i}{(1). This is not required
unless the net credits for removed
valves and connectors are expected to
be used.

(11) Documentation of process stream
composition as required in
§ XX.X5(b)(6)(ii).

(12) Identification of screwed
connectors subject to the requirements
of § XX.X2-13(c)(2). Identification can be
by area or grouping as long as the total
number within each group or area is
recorded.

(13) Identification of welded
connectors monitored or tested as
required in § XX.X2-13(b)(4), the date of
the weld, and the date of monitoring or
testing.

(c) When each leak is detected as
specified in § XX.X2-2, § XX.X2-3,

§ XX.X2-7, § XX.X2-8, § XX.X2-11,
§ XX.X2-12, and § XX.X2-13, the
following requirements apply:

(1) A weatherproof and readily visible
identification, marked with the

equipment identification number, shall
be attached to the leaking equipment.

(2) The identification on a valve or
connector may be removed after it has
been monitored as specified in § XX.X2~
7(f)(3) § XX.X2-13(e), and § XX.X3~
1{e)(7)(i)(D), ard no leak has been
detected during the followup monitoring.

(3) The identification on equipment,
except on a valve or connector, may be
removed after it has been repaired.

(d) When each leak is detected as
specified in § XX.X2-2, § XX.X2-3,

§ XX.X2-7, § XX.X2-8, § XX.X2-11,

§ XX.X2~12, and § XX.X2-13, the
following information shall be recorded
and kept for 2 years:

(1) The instrument and operator
identification numbers and the
equipment identification number.

(2) The date the leak was detected
and the dates of each attempt to repair
the leak.

(3) Repair methods applied in each
attempt to repair the leak.

{4) Maximum instrument reading
measured by the method specified in
§ XX.X5(b) after it is successfully
repaired or determined to be
nonrepairable. -

{5) “Repair delayed” and the reason
for the delay if a leak is not repaired
within 15 calendar days after discovery
of the leak. If delay of repair was cause
by depletion of stocked parts, there must
be documentation that the spare parts
were sufficiently stocked before
depletion and the reason for depletion.

(6) The signature of the owner or
operator {or designate) whose decision
it was that repair could not be effected
without a process unit shutdown.

(7) The expected date of successful
repair of the leak if a leak is not
repaired within 15 calendar days.

{8) Dates of process unit shutdowns
that occur while the equipment is
unrepaired.

: {9) The date of successful repair of the
eak.

(e) The following information shall be
recorded for each process unit subject to
the requirements of § XX.X2-2 to
§ XX.X2-13:

(1) A schedule of monitoring for
valves and for connectors.

(2} The number of leaking pumps, the
total number of pumps, and the percent
leaking pumps during each monitoring
period.

(3) The number of leaking valves, the
total number of valves, &ll net credits for
removed valves (only if credits are
taken), the number of nonrepairable
valves, and the percent leaking valves
during each monitoring period.

(4) The number of leaking connectors,
the total number of monitored
connectors, all net credits for removed

connectors (only if credits are taken),
the number of nonrepairable connectors,
and the percent leaking connectors
during each monitoring period. The
number of leaking screwed connectors,
the total number of monitored screwed
connectors, and the percent leaking
screwed connectors during each
monitoring period.

(5) The dates and durations of

(i} startups and shutdowns of a
process unit, and

(ii) any unscheduled work practice or
operational procedure that stops
production from a process unit or part of
a process unit that is not defined as a
process unit shutdown. If the duration
exceeds 24 hours, the calculations used
in determining that emissions from
clearing process material from the
process unit or part of the process unit
would exceed emissions from delay of
repair of leaking components until the
next scheduled shutdown shall be
recorded. The calculation shall assume
that the purged material is collected and
destroyed or recovered in a control
device complying with § XX.X2-11.

(f) The owner or operator of a batch
product process who elects to pressure
test the batch product process
equipment train to demonstrate
compliance with this subpart is exempt
from the requirements of paragraphs (b},
{c), (d), (e), (i), and (m) of this section.
Instead, the owner or operator shall
maintain records of the following
information:

(1) A list of identification numbers for
each batch product process equipment
train used to produce products during
the calendar year and the area of the
plant site where the equipment train is
located.

(2) Records demonstrating the
equipment is in use in a batch process
during the calendar year. Examples of
suitable documentation are records of
time in use for individual pieces of
equipment or average time in use for the
process unit. .

{3) Physical tagging of the equipment
to identify that it is in VHAP service and
subject to the provisions of this subpart
is not required. Equipment in a batch
product process subject to the
provisions of this subpart may be
identified on a plant site plan, in log
entries, or by other appropriate
methods.

(4) The dates of each pressure test
required in § XX.X4-2(b), the test
pressure, and the pressure drop
observed during the test.

(5) Records of any visible, audible, ur
olfactory evidence of fluid loss.

(g) When a batch product process
equipment train does not pass 2
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consecutive pressure tests, the following
information shall be recorded in a log
and kept for 2 years:

{1) The date of each pressure test and
the date of each leak repair attempt.

{2) Repair methods applied in each
attempt to repair the leak.

(3) The reason for the delay of repair.

{4) The expected date for delivery of
the replacement equipment and the
actual date of delivery of the
replacement equipment.

(5) The date of successful repair.

(h) The following information
pertaining to the design requirements for
closed-vent systems and control devices
described in § XX.X2-11 shall be
recorded:

(1) Detailed schematics, design
specifications, and piping and
instrumentation diagrams.

(2) The dates and descriptions of any
changes in the design specifications.

(3) A description of the parameter or
parameters monitored, as required in
§ XX.X2-11(e), to ensure that control
devices are operated and maintained in
conformance with their design and an
explanation of why that parameter (or
parameters) was selected for the
monitoring.

(4) Dates and durations when the
closed-vent systems and control devices
required in § XX.X2-2, § XX.X2-3,

§ XX.X2-4, § XX.X2-5, and § XX.X2-9
are not operated as designed as
indicated by the monitored parameters,
including periods when a flare pilot light
system does not have a flame.

(5) Dates and durations during which
the monitoring system or monitoring
device is inoperative.

(6) Dates and durations of startups
and shutdowns of the closed-vent
systems and control devices required in
§ XX.X2-2, § XX.X2-3, § XX.X2-4,

§ XX.X2-5, and § XX.X2-9.

{i) The following information
pertaining to all valves subject to the
requirements of § XX.X2-7(h) and (i)
and all connectors subject to the
requirements of § XX.X2-13(f), (g). and
{h) shall be recorded:

(1) A list of identification numbers for
valves and connectors that are
designated as unsafe to monitor, an
explanation for each valve and
connector stating why the valve or
connector is unsafe to monitor, and the
plan for monitoring each valve and
connector.

(2) A list of identification numbers for
valves that are designated as difficult to
monitor, an explanation for each valve
stating why the valve is difficult to
monitor, and the planned schedule for
monitoring each valve.

(3) A list of identification numbers for
connectors that are designated as

unsafe to repair and an explanation for
each connector stating why the
connector is unsafe to repair.

(3) The following information shall be
recorded:

(1) Design criterion required in
§ XX.X2-2(e)(5) and § XX.X2-3(e)(2) and
an explanation of the design criterion;
and

(2) Any changes to this criterion and
the reasons for the changes.

(k) Information, data, and analysis
used to determine that a piece of
equipment or process unit is in heavy
liquid service or is not in VHAP service
shall be recorded. Such a determination
shall include an analysis or
demonstration that the feed or raw
materials, products, by-products, co-
products, or intermediates do not
include sufficient chemicals listed in
§ XX.X8-1 to meet the criteria of “in
VHAP service". Examples of
information that could document this
include, but are not limited to, records of
chemicals purchased for the process,
analyses of process stream composition,
engineering calculations, or process
knowledge.

(1) The date and duration of each
process unit startup and shutdown shall
be recorded.

{m} Each owner or operator of an
affected process unit subject to the
requirements of § XX.X3-1 and
§ XX.X3-2 shall maintain the following
records for the period of the QIP for the
affected process unit:

(1) For owners or operators who elect
to use a reasonable further progress QIP,
as specified in § XX.X3-1(d):

(i) All data required in § XX.X3-
1(d)(2).

(ii) The percent ‘leaking valves
observed each quarter and the rolling
average percent reduction observed in
each quarter.

(iii) The beginning and ending dates
while meeting the requirements of
§ XX.X3-1(d).

{2) For owners or operators who elect
to use a technology review and
improvement QIP, as specified in
§ XX.X3-1(e):

(i) All data required in § XX.X3~
1(e)(2).

(ii) The percent leaking valves
observed each quarter.

(iii) Documentation of all inspections
conducted under the requirements of
§ XX.X3-1(e)(4) and any
recommendations for design or
specification changes to reduce leak
frequency.

(iv) The beginning and ending dates
while meeting the requirements of
§ XX.X3-1(e).

{3) For owners or operators subject to
the requirements of the pump QIP as
specified in § XX.X3-2:

(i) All data required in § XX.X3-
2(d)(2).

(ii) The rolling average percent
leaking pumps.

(iii) Documentation of all inspections
conducted under the requirements of
§ XX.X3-2 (d) (4) and any
recommendations for design or
specification changes to reduce leak
frequency.

(iv) The beginning and ending dates
while meeting the requirements of
§ XX.X3-2(d).

{4) If a leak is not repaired within 15
calendar days after discovery of the
leak, the reason for the delay and the
expected date of successful repair.

(5) Records of all analyses required in
§ XX.X3-1(e) and § XX.X3-2(d). The
records will include the following:

(i) A list identifying areas associated
with poorer than average performance
and the associated service
characteristics of the stream, the
operating conditions and maintenance
practices.

(ii) The reasons for rejecting specific
candidate superior emission performing
valve or pump technology from
performance trials.

(iii) The list of candidate superior
emission performing valve or pump
technologies, and documentation of the
performance trial program items
required under § XX.X3-1(e} (8) (iii) and
§ XX.X3-2(d) {8} (iii).

(iv) The beginning date and duration
of performance trials of each candidate
superior emission performing
technology.

(6) All records documenting the
quality assurance program for valves or
pumps as specified in § XX.X3-1(e) (7)
and § XX.X3-2(d)(7).

(7) Records indicating that ali valves
or pumps replaced or modified during
the period of the QIP are in compliance
with the quality assurance requirements
in § XX.X3-1{e)(7) and § XX.X3-2(d})(7).

(8) Records documenting compliance
with the 20 percent or greater annual
replacement rate for pumps as specified
in § XX.X3-2(d)(8).

(8) Information and data to show the
corporation has fewer than 100
employees, including employees
providing professional and technical
contracted services.

{(n) Owners and operators choosing to
comply with the requirements of § XX.4-
3 shall maintain the following records:

(1) Identification of the process unit(s)
and the VHAPSs they handle.

(2} A schematic of the process unit,
enclosure, and closed vent system.
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(3) A description of the system used to
create a negative pressure in the
enclosure to ensure that all emissions
are routed to the control device.

(o) The provisions of § 61.14(f) do not
apply to process units subject to this
subpart.

(Approved by the Office of Management
and Budget under control number

]
Section XX.X7 Reporting Requirements

(a)(1) An owner or operator of a
process unit subject to the provisions of
this subpart shall submit a statement in
writing so notifying the Administrator.

{2) In the case of an existing process
unit or a new process unit which has an
initial startup date preceding the
effective date, the statement is to be
submitted within 90 calendar days of the
applicability dates specified in
§ XX.X0(b), unless a waiver of
compliance is granted under § 61.11,
along with the information required
under § 61.10. If a waiver of compliance
is granted, the statement is to be
submitted on a date scheduled by the
Administrator.

(3) In the case of new process units
which did not have an initial startup
date preceding the effective date, the
statement shall be submitted with the
application for approval of construction
or reconstruction as described in § 61.07.

(4) The statement is to contain the
following information for each process
unit, except as provided in paragraph (b}
(5) of this section:

(i) Process unit identification.

{ii) Number of each equipment type
{e.g., valves, pumps) excluding
equipment in vacuum service,

(iii} Method of compliance with the
standard (for example, “monthly leak
detection and repair” or “equipped with
dual mechanical seals”).

(iv) Planned schedule for each phase
of the requirements of this subpart.

(5) The statement is to contain the
following information for each process
unit subject to the requirements in
§ XX.X4-2(b):

(i) Batch product process equipment
train identification, and

(ii) Planned schedule for pressure
testing the batch product process
equipment train.

(b} Except as provided in paragraph
(c) of this section, a report shall be
submitted to the Administrator
semiannually starting 6 months after the
initial report required in paragraph (a) of
this section, that includes the following
information, as applicable:

(1) Process unit identification,
frequency of monitoring, and specific
provisions of this subpart being
implemented.

(2) For each monitoring period during
the semiannual reporting period,

(i) The number of valves for which
leaks were detected as described in
§ XX.X2-7(b), the percent leakers, and
the total number of valves monitored;

{ii} The number of valves for which
leaks were not repaired as required in
§ XX.X2-7(f), identifying the number of
those that are determined
nonrepairable.

(iii) The number of pumps for which
leaks were detected as described in
§ XX.X2-2(b), the percent leakers, and
the total number of pumps monitored.

(iv) The number of pumps for which
leaks were not repaired as required in
§ XX.X2-2(c).

(v) The number of compressors for
which leaks were detected as described
in § XX.X2-3(f).

(vi} The number of compressors for
which leaks were not repaired as
required in § XX.X2-3(g).

(vii) The number of connectors for
which leaks were detected as described
in § XX.X2-13(a), the percent of
connectors leaking, and the total
number of connectors monitored.

(viii} The number of screwed
connectors for which leaks were
detected as described in § XX.X2-13{a),
the percent of screwed connectors
leaking, and the total number of
screwed connectors monitored.

(ix) The number of connectors for
which leaks were not repaired as
required in § XX.X2-13(d), identifying
the number of those that are determined
nonrepairable.

(x) The number of screwed connectors
for which leaks were not repaired as
required in § XX.X2-13(d).

{xi) The number of agitators for which
leaks were detected as described in
§ XX.X2-12(b).

(xii) The number of agitators for
which leaks were not repaired as
required in § XX.X2-12(c).

(xiii) The facts that explain any delay
of repairs and, where appropriate, why
a process unit shutdown was technically
infeasible.

(3) Dates and durations of process
unit, control device, or monitoring
device startups or shutdowns which
occurred within the semiannual
reporting period.

(4) Revisions to items reported
according to paragraph (a) of this
section if changes have occurred since
the initial report or subsequent revisions
to the initial report. .

Note: Compliance with the requirements of
§ 61.10(c) is not required for revisions
documented under this paragraph.

(5) The results of all performance tests
to determine compliance with § XX.X2-
3(i), § XX.X2-4(a), and § XX.X2-11(f)

conducted within the semiannual
reporting period.

(8) The initiation of a monthly
monitoring program under § XX.X2-
7(d)(1)(i), or a QIP under either § XX.X3-
1 or § XX.X3-2, whichever is applicable.

(7) Notification of the Administrator
of a change in connector monitoring
alternatives as described in § XX.X2-
13(c)(2).

(c) For owners or operators electing to
meet the requirements of § XX.X4-2(b),
a report shall be submitted to the
Administrator semiannually starting 8
months after the initial report required
in paragraph {a) of this section. The
semiannual report shall include the
following information:

(1) Batch product process equipment
train identification,

{2) The number of pressure tests
conducted,

(3) The number of pressure tests
where the equipment train failed the
pressure test,

(4) The facts that explain any delay of
repairs, and

(5) The results of all performance tests
to determine compliance with § XX.X2-
11(f).

(d) An application for approval of
construction or reconstruction, § 61.05(a)
and § 61.07, will not be required if

(1) The new process unit complies
with the applicable standard in § XX.X2
or § XX.X4-2; and

(2) In the next semiannual report
required by paragraph (b) of this
section, the information in paragraph (a)
(4) of this section is reported.

{(e) An owner or operator of a process
unit required to comply with § XX.X2-
7(d) (1) shall notify the Administrator
within 30 calendar days of initiating the
monthly monitoring program under
§ XX.X2-7(d) (I} (i) or a QIP under
§ XX.X3-1

(f) An owner or operator of a process
unit required to comply with § XX. X2~
2(d} (2) shall notify the Administrator
within 30 calendar days of injtiating a
QIP under § XX.X3-2.

(g) If acceptable to both the
Administrator and the owner or
operator of the process unit, the reports
may be submitted on electronic media.

(Approved by the Office of Management and
Budget under control number )

Section XX.X8-I List of Volatile
Hazardous Air Pollutants.

Chemical name CAS No.
Acetaldehyde 75070
Acetamide 60355
Acetonitrile 75058
Acetophenone 98862
2 -Acetylaminofiuorine 53963




9336 Federal Register / Vol. 56, No. 44 /| Wednesday, March 6, 1991 / Proposed Rules .
Chemical name CAS No. Chemical name CAS No. CAS No. ] Chemical Name

" Acrolein 107028 | Hexamethylene-l, 6-diisocyanate.... " 822060 GROUP |

Ac:yugrmgz, 79061 | Hexamethytphosphoramide ........... 680319

Acrylic al 79107 | Hexane 110543 | 121733 .{ 1-Chloro-3-nitrobenzene
Acryionitrile 107131 | Hydrazine 302012 | 67641. Acetone

Allyt chloride 107051 | Hydroguinone 123319 | 75058. ! Acetonitrile
mnoblphenyl g;g;; Isophorone 78591 | 98862. Acetophenone

iline. Maleic anhydride 108316 | 79061. .| Acrylamide
0-Anisidine 80040 | Methanol e 67561 107131 .. - Agrymlonltdle
Benzene 71432 | Methyl bromide (Bromomethane) ... 74839 | 111693.. Adiponitrile
Benzidine ...... 82875 | Mathyl chloride (Chloromethane).... .| 74873 | 1071886. | Altyl alcohol
Benzotrichioride 98077 | Methyl chloroform (1,1 A-Trichioroeth- 123308 .. Aminophenol (p-isomer)
g;nhzz' nylchloﬂdn 183;;: Mane) o A . 71558 | 62533 Aniline

] et etone (2-Butanone) .............. 78933 | 103333 ..corerccencrccssessenesens] Azoben:
Bis(ethylthexyl)phthalate (DEHP).... 117817 Mem hydyr'az]na ¢ ) 60344 ;23223 Benzen:ene
Bis(chloromethyl) ether 542881 | Methyt lodide (lodomethane) 74884 | 98486 Benzenedisulfonic acid
?';'B" utad‘mn;:ne 1;2333 Meathyt isobuty! ketons (Hexons).... 108101 | 98113 "| Benzenesulfonic acid
s Methy! isocyanate 624839 | 92875. Benzidine
caprom(;tizt:lﬁde 13:?23 Methyl methacrylats ...... 80626 | 119619.. Benzophenone (POM)
Carbon Methyl tert butyl ether... 1634044 | 92524, Biphenyt
Carbon tetrachloride...........uvscesssennsereonsd 56235 | 4,4-Methylene bis(2-chloroaniline)...... 101144 | 542881 .. Bis(Chloromethy!)Ether
caCalbony: sulfide 463581 | Mothylene chloride (Dichloromethane).. 75092 | 10861. Bromobenzene
Ch:Wm - 120809 | Methylens diphenyt diisocyanate (MDI) 101688 | 110634.. Butanediol (1,4-Isomer)
oroacstic acid 79118 | 4 4'-Methylenedianiline 101779 | 96480. Butyrolacetone
2-Chloroacetophenone 532274 e
G"mbenzene ............................... 108907 Nawmaione 91203 56235. Carbon tetrach’oride
Nitrobenzene 98953 | 532274 .. .| Chloroacetophone (2-
Chloroform 67663 | 4 Nitrobipheny! 92033 isomer)
ekt e —— 197302 | 4-Nitrophenot 100027 | 95512.. | Chioroaniline (o-isomen)
'g;gf": oyl acid Gsomers and e 4-Nitropropane 79469 | 108907 .. Chlorobenzens
G m°s°'e) 319773 :—:nro:;?-mteht;ylurea 684935 | 25497204 .. ..| Chlorodifluoromethane
: " " -Nitrosodimethylamine 62759 | 67663 Chioroform
c':frg'f’ Cresylic acid (isomers and mix- 05487 ;l'-‘Nitrosomorpholine 59892 | B8733............oooserr Chioronitrobenzene (o-
AN enol 108952 isomer)
Cresols/Ci i 3 :

b resylic acid (isomers and mix 108304 g—:;h:grg::nednarnlne 108503 | 00008 Ché(:)r;r:ft;obenzene ®
o'mm')s’c' esylc acid (somers and mix- | 1 | Phthalic anhydride ... 85449 | B0159...rrererrree Cumene hydroperoxide
Cumene 28828 Polychlorinated biphenyls (Aroclors).. 1336363 | 98828 Cumene (isopropy!
2,4-D, salts and esters 94757 1,3-Propane SUltoNe ........cueeesmenusessescrsraeed 1120714 benzene)

DbE ’ 3547044 beta-Proplolactone 57578 110827 .. Cyclohexane

Diaz Propionaldehyde 123386 | 108930.. Cyclohexanol
omethane 334883 Pro

Dibenzofurans 132649 poxur (Baygon) ........................................ 114261 | 108941 .. Cyclohexanone

1,2-Dibromo-3-chloropropane o612 | Propylene dichloride (1,2-Dichloropro- - 110838 .. Cyc!ohexeng

Dibutylphthalate 84742 pane). 78875 ..| Dichloroaniline {all

1,4-Dichlorobenzene (p) 106467 | Propylene oxide — 75569 Isomers)

3,3-Dichlorobenzidene 91941 z).ﬁi-z:gylenlmine (2-Methy! aziridine) ....... 1;2251‘)2 106467 ..ceceecrenrrencessrorsssansens Dl::sh(:ggge{ggg)e 1.4

Dichloroath:

chloroem;:)ethe() 111444 | Styrens 100425 | 541731 .uvcrennvrenicrsernirenns Dichlorobenzene (m-
1,3-Dichioropropene 542756 | Styrene oxide 56093 Isomer)
Diethanolamine 111422 | 2.3,7,8-Tetrachlorodibenzo-p-dioxin ... 1746018 | 95501.......ccceriricenensenssecnnen Dichlorobenzene (o-
N,N-Diethy! aniline (N,N-Dimethylanifine)..| 121697 | 1.1.2.2-TotrachiOr0ethans........omeermsernd 79345 lsomen)

Diethyl sufate 84675 | Tetrachloroethylene (Perchlorosthylene) .| 127184 | 1331471 C..cvvvvccnnscannce. Dichlorobenzidine (3,3-
3,3'-Dimethoxybenzidine 119904 | Toluene 108883 Isome)
Dimethyl aminoazobenzens. i 60117 | 2,4-Toluene diamine 05807 | 107062 ...uccvuvemcirerncirensenans Dichloroethane (1,2-
3,3"-Dimethyl benzidine........ 119937 | 2,4-Toluene diisocyanate 584849 isomer) (EDC)
Dimethyt carbamoyt chloride ... 79447 | o-Toluidine 95534 | 111444 ........veriricernnrenannns Dichioroethy! ether
Dimethyl formamide....... 68122 | 1,2,4-Trichiorobenzene... 120821 (bis(2-
1,1-Dimethyl hydrazine. 57147 | 1,1,2-Trichlorosthane 79005 chloroethyljether)
Dimethyl phthalate 131113 | Trichloroethylene 79013 Dichlorodifiuoromethane
Dimethy! sulfate .. 77781 | 2,4,5-Trichlorophenol 05954 | 111422.. -.{ Diethanolamine
4,6-Dinitro-0-cresol, and 8alts ...........een. 534521 | 2,4,6-Trichlorophenol 88062 | 111466.. ...| Diethylene glycol
:.:-gnggo?hlgnm 51285 | Triethylamine 121448 | 112732 . Di?mne Glycol Dibutyl
.4-Binitrotoluene 121142 | Triflurelin 1582098
1,4-Dioxane (!,4-Diethyleneoxide)... 123911 | 2,2, 4-Trimathylpentane...............sememseene CPTT:V ORI 1517 A — Diethylene glycol diethyl
1,2-Diphenylhydrazine 122667 | Vinyl acetate 108054 ether (glycot ether)
Epichlorohydrin  (1-Chloro-2,3-epoxypro- Vinyl bromide 593602 | 111966 ...coccuvvirinrrrcraresranns Diethylene glycol
pane). 106898 | vinyl chloride 75014 dimethy! ether (glyco!
éﬁfm:gane 1 ggggg Vinylidene chloride  (1,1-Dichloroethy- meg:;') Giveo!
{ene! 75354 ..j L ong Glycol
Ethyt benzene 100414 Xylene)s {isomers and mixture) 1330207 Moncbutyl Ether
Ethyl carbamate (Urethane) | 51798 | yylenes (isomers and mixture) . 95476 Acetate
Ethyt chioride (Chioroethane).......... A 75003 | yyienes (isomers and mixture) .. 108383 | 124177 cerrernsernsenaranns Diethylene glycol
Ethytene dibromide (Dibromoethane)......., 106934 | xytanes (isomers and mixture). 106423 monobutyl ether
Ethylene dichlorida (1,2-Dichloroethane)..{ 107062 acetate (glycot ether)
Ethylene glycol 107211 ..| Disthylene glyco!
Emyiwgnne g‘r;da 75218 monobutyl ether
o thiourea 96457 | Section XX.X8-2 List of Hazardous (glycol ether)
Ethylidene dichloride (1,1 thane . - .
nglm ety o de (1, Duchloroe ). ;gggg Or ganic Chemical Production Processes. 112152 ... oeeeeerenercrsansnsrsenand Dl?ntgr‘lggteh ﬁl);cu(:'er
Gilycol ethersa 0 for acetate (glycol ether)
Hexachlorobenzene 118741 | _The provisions of this subpart apply 111900 .o Diethylene glycol
HEXAChIOrODURIONG...veecessusnessssssssssssssesns e7e83 | to pro@uction processes that make the monoethyl ether
Hexachloroethane 67721 | following chemicals: {glyco! ethen
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CAS No. Chemicat Name CAS No. Chemical Name CAS No. Chemical Name
111773 .ccoeeccciresorssvenennnnennns] Di6thylene glycol 127184 ....overrsrsscarmsrecrneeees] PeIChiOrOGthylone R 1 /7 S— et CycCloOCtadione
mnor'neetthhylnethef 9554-5 p &iwmumwmm( ) 15173 1. [ ——— deooctadiene) 1.5
glycol ether) [ 95546......nmmumemminnicimnsannan " enedi 0~ ) .
KAL) —— reessarsrnsnssnnses Dimethyl sulfate isomer) 760238 ..ervenrrrrrcesmsssennnneeenses] DiChIOFO-1-butene (3,4-
108010 ..oeeccernnnncoonennnenen] Dimethylaminoethanol 106503 ...ccrrresscsssnsssormessrnerd] Ph_enylenedlanﬁne [(+] isomer)
251 D‘(?;‘S,gf:ef) Plpls:mef) 540590 ..ecvmeemaresesssssasennenneene] DichiOro0thylane (1,4-
54545 ...crvcrrerecnserassenses] DI nzenes razine isomer)
S Dig:atrl\'lewu 4 ide) . grap?om(b 1SOmer) | 542756 ....ceermmmsmeemesninenneens] Dichioropropene (1,3-
ethyleneo: .. ropiol isomer)
Dioxilane 57558, Propylene glycol - Diethyl sulfate
Diphenyl Methane 107982 ...covenrnrcasssrssnennnnnns] Propylene Glycol ..} Dimethyl Benzidine (3,3-
| Diphenyl oxide (POM) Monomethyl Ether isomer)
..| Dipropylene glycol 75569, Propylene oxide 68122 Dimethyl formamide (NN-
121013 ........ | Dodecylbenzene (n- .| Resorcinol isomer) (DMF)
isomar) .| Styrene (Vinyl Benzene) [ 4 1 7 2SO os— Dimethyl hydrazine (1,1-
106888 wervrcrresrrraorsrenserr Epichlorohydrin{1Chioro- Succinkc acid isomer)
2,3-epoxypropane) Succinonitrile ....| Dimethyl terephthalate
141435 .....coocoocreesreneraannd] Eth@nolamines (all .| Tartaric Acld { Ethyi acetate
isomers) Tetrachlorcbenzene Ethyl acetoacetate
..| Ethyl benzene (1,2,3,5-isomer) .4 Ethyl acrylate
.| Ethylene carbonate Tetrachlorobenzene Ethyl Chioroacetate
Ethylene dibromide (1,2,4,5-isomer) .. Ethyl sodium oxalacetate
(Dibromoethane) 112607 Tetraethylene Glycol ..| Ethylene Imine
EDB 109999 ... | Tetrahydrofuran (Aziridine)
107211 Et#vylen: glycol 108883.. .| Toluene .| Ethylenediamine
111557 .. "I Ethylene glycol diacetate | 102821 Trichlorobenzene (1,2,4- | Ethylhexanot (24somer)
6299141 .... Ethylene Glycol Diethyl T ]somer) enc 03117 ceeeerrnrssanssssensersrnres Ethylhexgl Acrylate (2-
Ether 4 Trichloroethyl isomer
110714 oo} Eth 1 d .| Trichlorofluoromethane 4] 11 ZSS— ey
i A | Trichlorotrifluoroethane | 64188.. Formic acid
112072 oo ererereemmrns| Ethylena glycol | Trichlorophenol (2,4,5- 56815;;;- | g _
monobutyl ether isomer) 26545737 .. . dichlorohydrin
acoe\atem(gww ether) 102716.... ....................... Triethanolamine 25791962 .| Glycerol triether
114762 ....... R 112276 ..... .| Trigthylane glycol 56406.......... Glycine
62 —— E"‘,,,’};::;‘;,g,‘;ﬁ{,,, 112492 .. | Trethylene g 107222 ..... Glyoxal
{glycol ether) dimethyl ether (glyco! 118741 ... Hexachiorobenzene
11159, crereemsssssssssneeneenss] EthylEne glycol ether) 87683.. Hexachiorobutadiene
monoethyl ether 112356 ..overncrmmccessssossennsesnans Triethylene Glycol 67721....... .| Hexachioroethane
acetate (glycot ether) Monomethyl Ether 592450 ... ..| Hexadiene (1,44somer)
1140805 ..oeeree s seeeermenene| Ethylene glycol 77996, Trimethylopropane 124094 ..| Hexamethylenediamine
monosthyl ether L0 L — Vinyt chloride (Chloro 107313.. Methyl formate
{glycol ether) Ethylene) 98851. Methyl Phenol Carbinol
110496 werrreeeecsrermserosneens| Ethylene glycol | Xylones (miures) 99002. m-Nitroaniline
monomethyl ether ﬁm"s (o'lsomg ;7L T Nitropropane
acetate (glycol ether) enes (p-iso 123637. i
109864 ...c.omeeeneusrrrrrromennnenee:] Ethylene glycol GROUP Il 79210. Peracetic Acid
monomethyl ether 108996 Picoline (b-tsomer)
(glycol ether) 110894 .} Piperadine
122896 ...cocorerrsrresrrnen| Ethylene glycol =1 mwdo‘ 110861 .. Pyridine
ool sty | Aostamide  —— Sodium acoteto
2807309 weuceerrrassene B Ethylene glycol | Acstic acid ki P17 < R — Sodium chloroacetate
monopropy! ether . 110441 ..onerrececensncssasnens Sorbic acid
(glycol ethen) g [ voivpriia dride 126380 oo Sulfolane
T521B.ceuvereemmenermrensrmseseassonen Ethylene oxide | Amincethylethanolamine 100210 .... .4 Terephthalic acid
50000, Formaldehyde Anisidine (o-isomer) TO3B45.....oecscramremranernenennemnrss) V@trachioroethane
110178 ........ o—— T, Y "I Butadiene (1,34s0men) (1,1,2,2-isomer)
breeth mmw::mm Butyl acstate (n-isomer) 85438....ecevsirvsmremnssssasarsasonses] | Te:"at:y:’zggmhanc
75310.... Isopropylamine . mnfm'mm""” 110801 errreeserresnnn] Tetramethylenediamine
123013 . Lingar alkylbenzene Butylene glycol (1,3- 95807....cervesrrrrrsssesromssssnsemer Toluene 2,4 diamine
{linear i ) 584849 .....oocmmrirsssmmsssersnenss Totuene 2,4 diisocyanate
26471625 «oscmmmrecsensorssrsaseress] Ti dil tes
o7 y ;mmne) e — Butyrakichyde (visomer) "(',"'f,x";re')m“"‘
. AVTIC B
108316. Maleic anh - 95534......commersenrinnconsonsosresnnse Toluidine (o-lsomer)
123331 . Maleis H';dmmde 108310 .. Butyric anhydride 71566, ooeomen] Trichloroethane (1,1,1-
6915157 Malic acid rere Capolactem isomer)
‘ a 558134 ... Carbon tetrabromide
121471 .| Metanilic acid 75730.... "l Carbon Tetrafiuoride 79005.cosuceccmicemssmacsomssarnenss| TriChioroethane (1,1,2-
| Methionine 75676.... | Chioral CriANes
Me(tmh)cd':gre Chtodde) 79118..... ...| Chioroacetic acid 108054 Vinyl acetate
omethane| 108429 . ...| Chioroaniline (m-isomen) | 100403 . ee——"
Metnyene dariine (44 | 106476. Crioroaniine (plsomen) | 100403 e VitHicyOIShEXERE (-
me] 108430 .  Chiorophenol (m-isomer) oride (1,1-
.| Methylstyrene (asomer) | 106489 . Chiorophenol (plsomef) | 7205 b=rmmmewerreeey Viidene clicrde (1!
... Morpholine 126998 .| Chioroprene (2-Chiaro-
. :Ilgoamlme {cHsomeo 1, ) GROUP il
96953. .............:" — ‘ Nitrobenzene Acetoacetanilide
111660 ..o ereceecrccracrsnennennans| OCtENG-1 A Adiptc acid
002817 ..oveemeenrerremsrmsernsenna) Paratonnaldehyde 1321115 ccceverrservssrsemmsenmansees]| AMINCONZOIC ACK
TIETTS ceceersessrensssrermneennesd PONLRBIYLHALOL 142041 Anitine hydrochloride
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CAS No Chemical Name CAS No. Ctiemical Name CAS No. Chemical Name
.o Anisole . ....| Nitrotoluene (3-isomer) 120183 ..ouemrsnsrrecnsnansnnennss| Naphthalene sulfonic
| Anthranflic acid .| Nitrotoluene (4-isomer) ’ acid (b-isomer) (POM)
.| Anthraquinone (POM) .| Octylphenol . 00153 ccircecscrersessersasasensed] Naphthol (a-isomer)
Benzaldehyde ....| Pentachlorophenol (POM) )
.| Benzamide ....| Phenstidine (o-isomer) 135193 ooeerrescrmrarssenene s Naphthol (b-isomer)
.| Benzil (POM) .| Phenetidine (p-isomer) . (POM)
.| Benazilic acid (POM) -..{ Phenol BB577.coecisimirsisessassrosassesd] Nitronaphthalene (1-
Benzoic acid .| Phenolphthalein isomen)
Benzoin (POM) Phenolsulfonic acids (all 594423 ......covmremmirnrcrissesatons Perchloromethyl
Benzonitrile isomers) mercaptan
Benzotrichloride .| Phenyl anthranilic acid Phosgene .
Benzoyl chloride Phloroglucinol Propionaldehyde
.| Benzyl Acetate -..| Phthalic Acid Propy! alcohol (n-isomer)
.| Benzyl alcohol ....| Phthatic anhydride .| Propyl chioride
.| Benzyl benzoate (POM) 854186, ...| Phthalimide . Propylamine
Benzyl chloride 91156 -...| Phthalonitrile . . Propylene dichlcride
Benzyl dichloride ....| p-tert-Butyl Toluens {1,2-Dichloropropans)
Benzylamine .| Quinone . .| Sodium Methooxide
Bisphenot A (POM) .| Salicytic acid Tetraethyl lead
Butylbenzyl Phthalate ...| Sodium benzoate Tetrahydronapthalene
35913098 Chiorobenzaldehyde ....| Sodium phenate (Tetralin) (POM)
118912 Chiorobenzoic acid (al ....| Stilbene Triethylamine
isomers) .| Sulfanilic acid Trimethylamine
2136814 Chiorobenzotrichioride Tetrabromophthalic .| Trimethyicyclohexanol
(all isomers) anhydride .| Trimethyicyclohexanone
1321035 Chlorobenzoyt chioride Tetrachlorophthalic
95578 Chicrophenol (o-somen) anhydride GROUP v
108418 Chiorotoluene (m-isomer), Toluenesulfonamide
05498 Chilorotoluene (o-isomer) Toluenesulfonic acids (all j Acetal
106434 Chiorotoluene (p-isomer) isomers) Acatone cyanohydsin
108394 Cresol (m-isomer) Toluenesulfony! chioride (CN °°‘“tg°'-‘"d’
1319773 - Cresols Cresylic acid Trichloroaniline (2,4,6- Al Saphinalancs (no
(mixed) isomer) Ponr assigned)
95487 Cresols (o-somen) 25013154 Vinyl toluene Brg m)
106445 Cresols (p-isomer) 25321419 .| Xylene Sulfonic Acid 18 orm
* 108918 Cyclohexylamine 1300738 Xyiidine ~| Butyl acrylata (n-somen)
1087214 Diallyl isophthalate Butyl alcohol (s-somer)
27576041 Diaminobenzoic acid GROUP IV Buty! aicohol (t4somer)
120832 Dichlorophenol (2,4- Buty! benzoic acid (p-
' o o A o
101837 e 107051 Allyl chioride Butylamine (tisomen)
01667 Diethyaniline (NN- 108751 w] Allyl Cyanide Carbaryl
isomer) 1762954 .. .4 Ammonium Thiocyanate . Cellulosp acetate
84662 Diethyl Phthatate 27497514 ....ccereecercrnrennnd Bromonaphthalene Chiorodifiuoroethane
26761400... ....| Diisodecy! phthatate (POM) Chiorophenols
.| Dimethyl Phthalate Butyronitrile Chiorosuttonic acid
121697 Dimethylaniline-N,N (N,N .| Carbon disulfide ...| Cyanamide
Diethylaniline) Chloronaphthalene | Cyanogen chioride (CN
99343 Dinftrobenzoic acid (3,5- (POM) compound)
i isomer) Dgcahydronaphthalate ....| Cyanuric acid
51285 Dinitrophenol (2.4- ..| Diallyl Phthalate Cyanurlc chloride
isomer) Diethylamine " Dgaoqtone alcohol
121142 Dinitrotoluene (2,4~ -...| Dimethyl ether-N.N Diaminophenol
isomer) (DNT) ....| Dimethyl sulfide _Hydroehlonde
97392 Di-o-tolyguaniding .| Dimethyl sulfoxide Dtbromoethane
102089 Dipheny! thiourea (POM) Dimethylamine -| Dichlorohydrin
122394 Diphenylamine (POM) Ethyl chloride Dgcyanadgmide
27193868 Dodecylphenot (Chloroethane) .| Diethylaniline (2,6-
103695 Ethylaniline (N-isomer) ..., Glutaraldehyde isomer)
678541 Ethylaniline (o-isomer) .| Hexanetriol (1,2,6- Dfﬂuomethane
Hydroxybenzoic acid (p- isomer) ...| Diisobutylene
isomer) Isophorone ...| Diisooctyt phthalate
Isophthalic acid .| Isopropyl acetate ..| Diketene
.| 1sopropyiphenol Methanol Dodecytaniline
.| m-Chiorophenol ....| Mathyl acetate Ethyl orthotormate
.| Methylaniline (n-isomer) .| Methyl acetoacetate Ethyl oxalate
.| Methylcyclohexane Methyl bromide Ethylamine
.| Methylcyclohexanone (Bromomethane) Ethylcetlulose
.| Methylene diphenyt Methyl chloride Ethylcyanoacetate
diisocyanate (MDI) (Chloromethane) ..| Hexachtorocyclopenta- -
M-Xyiene Methyl Hydrazine diens
Nitroaniline (m-isomer) 108112 Moethyl isobutyt carbinol 629118 Hexamethylene glycol
Nitroanisole (o-isomer) Methy! isobutyl ketone T4908......ccovvceerrsensassessressirens Hydrogen Cyanide (CN
Nitroanisole (p-isomer) {Hexone) Compound)
. 27178832... ..| Nitrobenzoic acid (0-,m-, Methyl Isocyanate ...| [80butyl Acryiate
&p-isomers) 74931.... ... Methyt Mercaptan ...| Isobutylene
108027 .....ovvcrraissicsacasessnsees Nitrophenol (4-isomer) . 80626 Methyl methacrylate ..| Ketene
88755 Nitrophenol (o-isomer) 74895.. Methylamine Linear alky! sulfonate (no
(2-Nitropheno!) 91203.... ..| Naphthalene CAS# assigned)
1321128 Nitrotoluene 85472 Naphthalene sulfonic 141797 ..rvrssrmsicissaassns] Mesityl oxide -
BBT22......cciriirrenmrmsncmsasansenes Nitrotoluene (2-isomer) acid (a-isomer) (POM) Mathacrylic acid
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Chemical Name

Methallyl Chioride
Methyl Acrylate
Methy! ethyt ketone (2-
Butanone)
Methy! Tert Butyl Ether
....| Methylpentynol
.| n-Dodecylbenzene

Neopentanoic ackd
N henol

.| N-Vinyt-2-Pyrrolidine
....| Polyethylene glycot

....| Polypropylene glycol
..| Resorcylic acid

....| tert-Butyibenzene

...| Tetramethyl lead

Tetramethylethylenedia-
mine

Trilsobutylene

Trimethylpentane (2,2,4-
isomer)

Urea

....| Xylenol

-...| Xylenol (2,3-isomer)

.. Xylenol (2,4-lsomer)

Xylenol (2,5-isomer)

Xylenol (2,6-isomer)

Xylenol (3,4-isomer)

Xylenot (3,5-isomer)

[FR Doc. 914888 Filed 3-5-91; 8:45 am]
BILLING CODE 6560-50-M

INTERSTATE COMMERCE
COMMISSION

49 CFR PART 1053
[Ex Parte No. MC-198]

Contracts for Transportation of
Property

AGENCY: Interstate Commerce
Commission.

ACTION: Advance notice of proposed
rulemaking,

SUMMARY: The Commission is instituting
this proceeding to consider amending or
repealing its regulations (1) Prescribing
the nature and content of contracts of
motor contract carriers, and {2) defining
contract shippers. The Commission last
considered changes in the contract
regulations in 1980 when it deleted the
requirement that carriers file copies of
their contracts. The purpose of this
proceeding is to reexamine the current
regulations in light of industry
experiel.ce since passage of the Motor
Carrier Act of 1980.

DATES: Cumments are due by April 5,
1991.

ADDRESS«S: The original and 10 copies
of commeats referring to Ex Parte No.
MC-198 should be sent to: Office of the

Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423.

FOR FURTHER INFORMATION CONTACT:
Kenneth H. Schwartz (202) 275-7956 or
Richard B. Felder {202) 275-7691. [TDD
for hearing impaired: (262) 275-1721).
SUPPLEMENTARY INFORMATION: The
Commission is instituting this
proceeding to consider amending or
repealing the regulations at 49 CFR part
1053. Section 1053.1 prescribes the
nature and content of contracts of motor
contract carriers; § 1053.2 relieves
carriers of certain valuable commodities
from the requirements of § 1053.1; and

§ 1053.3 defines the shippers with whom
a motor contract carrier may enter into
contracts. The Commission is
particularly interested in reexamining
the requirements of § 1053.1 that
contracts be in writing, be bilateral and
impose specific obligations upon both
carrier and shipper, cover a series of
shipments during a stated period of
time, and be preserved for at least 1
year after they cease to be in force. The
Commission last considered changes in
the contract regulations in 1980 when it
deleted the requirement that carriers file
copies of their contracts with the
Commission.

The Commission is aware that the
Motor Carrier Act of 1980 retained the
distinction between motor contract
carriers and motor common carriers. It
is concerned, however, that its
regulations supplementing the statutory
definition of a motor contract carrier
may no longer be appropriate in light of
changes that have taken place in the
motor carrier industry over the past
decade. The Commicsion thus is
soliciting public comments on the
wisdom of maintaining part 1053 in its
current form.

Some questions for consideration are
as follows. Should the regulations be
repealed in their entirety and, if so,
why? What would be the effect of a
repeal on the Commission’'s ability to
fulfill its statutory obligations? Should
the regulations be repealed i part? For
instance, should the Commissicn delete
the requirements that contracts be in
writing and that they be retained for at
least one year after they cease to be in
force. On the other hand, should the
regulations be amplified? For instance,
current Commission regulations do not
require that contract rates be stated in
or be ascertainable from the contract.
Should the Commission impose such a
requirement? Similarly, should the
Commission amend the regulations to
impose a requirement that the contract
state the manner in which the statutory

. contract carrier criteria are to be met

vis-a-vis the contracting shipper? Should
the current regulations be retained

- without modification? It might be the

case that the industry requires only
clarification from the Commission and is
not experiencing any difficulties that
require modification of the current
regulations.

We encourage interested persons to
submit comments. After considering the
comments, we will determine whether to
proceed and what, if any, specific rule
changes to propose.

Additional information is contained in
the Commission’s decision. To obtain a
copy of the full decision, write to, call,
or pick up in person from: Office of the
Secretary, room 2215, Interstate
Commerce Commission, Washington,
DC 20423. Telephone: (202) 275-7428.
(Assistance for the hearing impaired is
available through TDD services, (202)
275-1721.)

Environmental and Energy
Considerations.

We preliminarily conclude that
amending or repealing the regulations
governing contracts of motor contract
carriers would not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

Initial Ragulatory Flexibility Analysis.

We preliminarily conclude that
amending or repealing the subject
regulations would not have a significant
economic impact on a substantial
number of small entities. It is possible
that siraplification or elimination of the
rules might benefit small carriers and
shippers by reducing their paperwork
and enabling them to streamline their
operations. We specifically request
coniments on this issue to assist us in
making an initial finding in the event we
formulate specific proposals for
publication in a future notice of
proposed rulemaking.

List of subjects in 49 CFR Part 1053

Motor carriers.

Autherity: 49 U.S.C. 10101, 10102, 18321,
and 10923, and 5 U.S.C. 553.

Decided: February 20, 1991.

By the Commission, Chairman Philbin, Vice
Chairman

Emmett, Commissioners Simmons, Phillips,
and McDonald. Commissioner Simmons
commented with a separate expression.

Sidney L. Strickland, Jr.,

Secretary.

[FR Doc. 91-52886 Filed 3-5-81; 8:45 am)
BILLING CODE 703%5-01-M
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ACTION

Student Community Service Project
Guidelines

AGENCY: Action.

AcTION: Notice of final Student
Community Service Project Guidelines.

summaRy: The following Notice sets out
the final guidelines under which Student
Community Service Projects will
operate. This notice replaces Student -
Community Service Program guidelines
which were published in the Federal
Register November 10, 1987 (Vol. 52, No.
178, pages 43211-43215). These
guidelines set forth the overall program
philosophy, responsibilities of the
sponsor, staff, volunteers, and volunteer
placement sites. Further, the guidelines
provide basic data on the administration
of a Student Community Service Project.
DATES: These Guidelines shall take
effect on April 22, 1991.

FOR FURTHER INFORMATION CONTACT:
Valerie Wheeler, ACTION, 1100
Vermont Avenue, NW., room 8100,
Washington, DC 20525, 202/634-9424.
SUPPLEMENTARY INFORMATION: Section
420 of the Domestic Volunteer Service
Act of 1973 (42 U.S.C. 5060) was
amended in 1979 to define the term
regulation and to detail the procedures
to be followed in prescribing
regulations. Through its broad definition
of a regulation, the section requires that
“any rule, regulation, guideline,
interpretation, order, or requirement of
general applicability” issued by the
Director of ACTION must be published
with a 30-day comment period except in
certain limited circumstances. These
Guidelines, although not regulations
under the Administrative Procedure Act
(5 U.S.C. 551 et seq.), may, in whole or in
part, be required by the DVSA to be
published in proposed form for
comment,

Notice of Proposed Revisions to the -
Student Community Service Project

Guidelines was published in the Federal
Register on January 17, 1991 (Vol. 56, No.
12, page 1784-1787). Typesetting
corrections on this article were made in
the Federal Register January 30, 1991
(Vol. 56, No. 20, page 3523). One written
comment from the public was received
by the Agency. This comment referred
to a typesetting error which was
corrected by the Federal Register's
January 30, 1991, publication.

ACTION has determined that these
guidelines are not major rules as defined
in E.O. 12291. This determination is
based on the proposed grants’ size and
purpose, neither of which will result in
the economic impact of a major rule.
These guidelines are noted in the
Catalog of Federal Domestic Assistance,
Number 72.005. :

I. Introduction

This Notice sets forth the guidelines
under which Student Community
Service Projects will operate. Student
Community Service Project guidelines
are contained in seven parts:

Part I—Introduction

Part lI—Purpose

Part llI--Grantee Eligibility and
Selection Criteria

Part IV—Crant Application Procedures

Part V—Project Management

Part VI—Student Volunteer
Assignments

Part VII—Restrictions

These guidelines supersede Student
Community Service Program Guidelines
published in the Federal Register, dated
November 10, 1987, and instructions and
technical assistance provided to grants
previously awarded under title I, part B,
section 114 of the Domestic Volunteer
Service Act of 1973, as amended (Pub. L.
93-113, 42 U.S.C. 4974).

I1. Purpose

Student Community Service Projects
are authorized under title I, part B,
sections 111 and Sec. 114 of the
Domestic Volunteer Service Act of 1973,
as amended (Pub. L. 93-113, 42 U.S.C.
4971, 4974). The statutory purpose of
these projects is to encourage students
to undertake volunteer service in their
communities in such a way as to
enhance the educational value of the
service experiences through
participation in activities which address
poverty-related problems. Student
volunteers must be enrolled in
secondary, secondary vocational or

post-secondary schools on an in-school
or out-of-school basis. They serve part-
time and without a stipend.

Service opportunities must result in
student volunteers gaining learning
experience through service in low-
income communities, whether or not
they receive academic credit.

The intent of Student Community
Service Projects is to join community,
school and youth in developing the
scope and nature of volunteer
experiences which serve the needs of
poverty communities while securing
resources by which the effort can be
continued and expanded, if needed,
after Federal support ends.

Local communities should determine
what their problems are and how best to
solve them. ACTION resources may be
made available to assist in helping
communities solve some of their
problems through fostering student
volunteer service. The community must
generate increasing resources to enable
the project to continue once ACTIGN
grant funds are no longer provided.
Technical assistance and training in
project management, fundraising, and
recruiting will be provided by ACTION
as required.

III. Grantee Eligibility and Selection
Criteria

The following criteria will be
considered by ACTION in the selection
and approval of Student Community
Service Projects:

A. The applicant must be a Federal,
State, or local agency, or private non-
profit organization or foundation in the
United States, the District of Columbia,
Virgin Islands, Puerto Rico, American
Samoa, or Guam, which has the
authority to accept and the capability to
administer a student community service
project grant.

B. Student volunteer activities must be
poverty-related in scope and otherwise
comply with the provisions of the
legislative authority outlined in part IL

C. Grant funds must be used to initiate
or expand a student volunteer -
comniunity service project which
addresses the needs of the low-income
community.

D. The grantee must develop and
maintain community support for the
Student Community Service Project
through a planned program including
public awareness and communications.
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E. Proposed community representation
in the project's planning and operation,
including representatives of youth
groups, school systems, educational
institutions, etc., must be identified in
the grant application,

F. The grant application must
demonstrate that project goals and
objectives are quantifiable, measurable,
and show benelfits to the student
volunteers and to the low-income
community. It must describe the
expected learning outcomes which will
result from the service experience. The
projected number of students volunteers
who will serve in the project and hours
of service are to be included in project
goals and objectives.

G. The grant application must
demonstrate how student volunteers
will be recruited and how they will
receive orientation appropriate to their
agsignments.

H. The grantee must identify
resources which will permit
continuation of the student community
service project, if needed, upon the
conclusion of Federal funding as
outlined in part IL

I. The grantee must comply with all
programmatic and fiscal aspects of the
project and may not delegate or contract
this responsibility to another entity. This
includes compliance with applicable
financial and fiscal requirements
established by ACTION or other
elements of the Federal government.
This does not refer to agreements made
with volunteer placement sites as
discussed in part VL

J. The grantee must ensure compliance
with the restrictions outlined in part VIL

The Director of VISTA/Student
Community Service Programs may use
additional factors in choosing among
applicants who meet the minimum
criteria specified above, such as:

1. Geographic distribution;

2. Availability of volunteer activities
to students from all segments of society;

3. Applicant's accessibility to
alternate resources, both technical and
financial;

4. Allocation of Student Community
Service resources in relation to other
ACTION funds.

IV. Grant Application Procedures
A. Scope of Grant

Student Community Service Project
grants are awarded for up to a twelve-
month period. Requests for second- or
third-year reduced funding can be
sought by grantees. The levels of
tunding ana matching requirements are
published in Federal Register
announcements of funding availability.
The grantee is required to contribute a

local share each year. Final
determination of the actual amount of
grants awards rests with the ACTION
Regional Director.

ACTION seeks sponsoring
organizations which can demonstrate
the ability to raise sufficient local
support in order to achieve 100% non-
ACTION funding of their Student
Community Service Projects after
Federal funding ends.

Applicants for new or renewal grants
must comply with the provisions of
Executive Order 12372, the

_ “Intergovernmental Review of Federal

Programs” as set forth in 45 CFR part
1233. Contact the ACTION State Office
for specific instructions on how to fulfill
this requirement.

Publication of this announcement
does not obligate ACTION to award any
specific number of grants or to obligate
the entire amount of funds available, or
any part thereof, for grants under the
VISTA/Student Community Service
Projects.

B. Procedures for New Grantees

Project application forms are
available from ACTION State offices,
which will also establish schedules for
application submission. Grant allowable
costs are contained in ACTION
Handbook 2650.2, Grants Manageiment
Handbook for Grantees, which is
available from ACTION State or
Regional offices.

Applications are to be submitted to
the appropriate ACTION State Office
for review and subsequently forwarded
to the ACTION Regional office for
comment prior to their submission to the
Director of VISTA/Student Community
Service Programs, who will make the
final selection of new Student
Community Service project grantees.

The Regional Directors will notify all
applicants of the final decisions, and the
Regional Grants and Contracts Officers
will issue Notices of Grant Awards to
the grantees upon notification from the
Director of VISTA/Student Community
Service Programs.

C. Procedures for Renewal Grantees

Applications for renewal projects will
be evaluated using the factors identified
in selecting initial grantees, as well as
the grantee’s compliance with these
guidelines and the grantee's
performance during the previous year(s),
particularly in the achievement of
measurable goals and objectives. All
project renewals are subject to the
availability of funds.

Applications for renewal for second
and third years are reviewed at the
ACTION State Office level and

submitted to the ACTION Regional
Director for final approval.

If the second- or third-year renewal
application is denied, the sponsor will
be notified that the ACTION Regional
Director intends to deny the application
for renewal; and the sponsor will be
given an opportunity to show cause why
the application should not be denied in
accordance with 45 CFR part 1208. This
regulation is available from ACTION
State or Regional Offices.

V. Project Management

Sponsors shall manage grants
awarded to them in accordance with the
provisions of these guidelines and
ACTION Handbook 2650.2, Grants
Management Handbook for Grantees,
which will be furnished to the sponsor
at the time the initial grant is awarded.

Project support provided under an
ACTION grant will be furnished at the
lowest possible cost consistent with the
effactive operation of the project. Project
costs for which ACTION funds are
budgeted must be justified as being
essential to project operation.

A. Local Support Contributions

The Student Community Service
Project sponsor shall be responsible for
providing a non-federal share
contribution for each year of the grant's
operation. This amount can be obtained
through cash and/or allowable in-kind
contributions.

Local share can include, but is not
limited to, cash or in-kind contributions
such as office space, office equipment,
supplies, accounting services, insurance,
vehicles, telephones, printing, postage,
recognition, travel and personnel which
directly benefit the project.

B. Reporting Requirements
Sponsors must comply with fiscal

“reporting requirements specified in the

Notice of Grant Award and must
maintain records in accordance with
generally accepted principles. Records
shall be kept available for inspection at
the request of ACTION and shall be
preserved for at least three years
following the date of submission of the
final Financial Status Report for each
budget period.

If any litigation, claim, or audit is
started before the expiration of the
three-year period, the records shall be
retained until all litigation, claims, or
audit findings involving the records
have been resolved.

Project progress reports shall also be
submitted to the ACTION State Office.
Sponsors are required by ACTION to
provide accurate and timely preparation
and submission of project reports.
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C. Insurance

Grantees are responsible and must
show evidence that student volunteers,
while performing their assignments,
have adequate accident, personal
liability, and automobile liability
insurance coverage consistent with
other insurance maintained by the
organization, and with sound
institutional and business practices.

D. Transportation

The sponsor should structure student
volunteer assignments to minimize
transportation expenses and
requirements.

‘When fransportation is not provided,
volunteers may be reimbursed for actual
costs within the limitations prescribed
by the local project and the availability
of funds.

E. Project Staff )

Each grantee will designate a person
to serve as the project director. A full-
time director is desirable. A rationale
for less than a full-time project director
must be included with the project
application. The project director should
be hired within 30 days of the project
start date. Supervision of the project
director is the responsibility of the
sponsor.

Student Community Service Project
staff are employees of the grantee
organization and are subject to its
personnel policies and practices.

F. Community Relations
1. Community Support

A viable community support system
needs to be initiated to ensure project
success and project continuation
without Federal funds. Project support
may be sought from school districts,
governmental entities, religious and
service groups, foundations, the
business community, youth
organizations, etc. One method of
enlisting and maintaining community
support for the project's operation is
through the establishment of a project
advisory council and/or working
committee of the sponsor's board. Initial
outreach to representatives of these
groups, as evidenced by accompanying
letters of support, is seen as an effective
step toward the development of the
application.

2. Volunteer Recognition

With the participation of the sponsor,
the staff, and volunteer placement sites,
recognition should be given to student
volunteers for service to the community.
Projects can also provide recognition to
local individuals and agencies or
organizations for significant activities in

support of project goals. Specific
recognition activities should be reflected
in the application narrative and budget.

3. Public Awareness

A strong community relations program
ensures public awareness of start-up
and continuing project activities. It is
essential for the successful recruiting of
volunteers and for the recognition of
volunteer service. The project sponsor
and project director should inform
community, city and county officials,
and the media about development,
growth and success of the Student
Community Service project.

VI. Student Volunteer Assignments

Student volunteers are assigned to
serve low-income communities in a
variety of ways. Local sponsors are
expected to develop volunteer service
opportunities taking into consideration
the focus of the project, the age, skills,
and interests of student volunteers, as
well as the value of the learning
experience itself.

Clear understanding concerning the
responsibilities of volunteer placement
sites must be reached between
representatives of the grantee's project
staff and the volunteer site supervisor.
Agreements may be formally arranged
through the utilization of a
Memorandum of Understanding, a Letter
of Agreement, or other means.

A formal agreement between the
project staff and volunteer site will
greatly assist the staff and volunteers in
the management of volunteers. Issues
and responsibilities concerning
volunteer recruitment, orientation/
training, volunteer transportation,
recognition and reporting of service
hours, are functions outlined in this
agreement.

VILI. Restrictions

A. Special Restrictions on Student
Community Service Project Grantees

1. Political Activities

a. Grant funds shall not be used to
finance, directly or indirectly, any
activity to influence the outcome of any
election to public office or any voter
registration activity.

b. No project shall use grant funds to
provide services, employ or assign
personnel or volunteers for, or take any
action which would result in the
identification or apparent identification
of the project with:

(1) Any partisan or non-partisan
political activity or any other political
activity associated with a candidate, or
contending faction or group, in an
election for public or party office;

(2) Any activity to provide voters or
prospective voters with transportation
to the polls or similar assistance in
connection with any election; or

(3) Any voter registration activity.

2. Lobbying

a. No grant funds or volunteers may
be used by the sponsor in any activity
for the purpose of influencing the
passage or defeat of legislation or
proposals by initiative petition, except
as follows:

{1) In any case in which a legislative
body. a committee of a legislative body.
or a member of a legislative body
requests a student volunteer, a sponsor
chief executive, his or her designee, or
project staff to draft, review, or testify
regarding measures or to make
representations to such legislative body,
committee, or member; or

(2) In connection with an
authorization or appropriation measure
directly affecting operation of the
program.

Regulations found in 45 CFR part 1228,
“Prohibitions On Electoral and Lobbying
Activities,” apply fully hereto, and
provide further details on the limitations
of political and lobbying activities that ~
apply to volunteers and sponsors. Each
grantee is obliged to know, and to
communicate to staff and volunteers, the
prohibitions included therein.

3. Special Restriction on State or Local
Government Employees

If the sponsor receiving a grant from
ACTION is a State or local government
agency, certain restrictions contained in
chapter 15 of title 5 of the United States
Code are applicable to persons who are
principally employed in activities
associated with the project. The
restrictions are not applicable to
employees of educational or research
institutions. An employee subject to
these restrictions may not:

a. Use his or her official authority or
influence for the purpose of interfering
with or affecting the result of an election
or nomination for office.

b. Directly or indirectly coerce,
attempt to coerce, command, or advise a
State or local officer or employee to pay,
lend, or contribute anything of value to a
party, committee, organization, agency
or person for political purposes; or

c. Be a candidate for elective office,
except in a non-partisan election. “Non-
partisan election” means an election at
which none of the candidates is to be
nominated or elected as representing a
political party any of whose candidates
for Presidential election received votes
in the last preceding election at which
Presidential electors were selected.
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If a project staff member, whose
salary is traceable in whole or in part to
an ACTION grant, is also a State or
local government employee, the staff
member is covered by provisions of the
Hatch Act, restricting in muny instances
public participation in partisan political
activities. Questions about the coverage
of the Hatch Act may be addressed to
ACTION, Office of General Counsel,
1100 Vermont Avenue, NW., room 9200,
Washington, DC 20525.

4. Non-discrimination

No person with responsibility for the
operation of a project shall discriminate
with respect to any activity or program
because of race, creed, belief, color,
national origin, sex, age, handicap, or
political affiliation.

5. Religious Activities

Volunteers and project staff funded by
ACTION shall not give religious
instruction, conduct worship services, or
engage in any form of proselytization as
part of their duties.

6. Labor and Anti-Labor Activity

No grant funds shall be directly or
indirectly utilized to finance labor or
anti-labor organization or related
activity.

7. Non-displacement of Employed
Workers

A student volunteer may not perform
any service or duty which would
supplant the hiring of workers who
would otherwise be employed to
perform similar services or duties; or
result in the displacement of employed
workers or impair existing contracts for
service.

8. Non-compensation for Services

No volunteer or other person,
organization, or agency shall request or
receive any compensation for services
of student volunteers. No volunteer site
or any member or cooperating
organization shall be requested or
required to contribute, or to solicit
contributions, to establish any part of a
local share. This does not prevent the
acceptance of cash contributions made
voluntarily and without condition to the
grantee for legitimate charitable
purposes.

9. Volunteer Status

Student volunteers are not employees
of the sponsoring organization or the
U.S. Government while volunteers.

10. Nepotism

Persons selected for project staff
positione may not be related by blood or
marriage to other project staff, sponsor

staff or officers, or members of the
sponsor Board of Directors unless there
is concurrence by ACTION.

Authority: 42 U.S.C. 4974.

Dated in Washington, DC on February 28,
1991.

Jane A. Kenny,

Director, ACTION.

{FR Doc. 91-5202 Filed 3-5-91; 8:45 am]
BILLING CODE 8050-23-M

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

Authority To Act as Administrator

AGENCY: Farmers Home Administration,
USDA. .

ACTION: Notice.

SUMMARY: This notice provides for the
executive direction of the Farmers Home
Administration (FmHA).

1. When the Administrator, FmHA, is
absent or unable to perform the duties of
the position, the Associate
Administrator, FmHA, is designated to
serve as Acting Administrator, FmHA.

2. When both the Administrator and
the Associate Administrator are absent
or unable to perform their duties, the
Deputy Administrators, FmHA, are
designated to perform all functions
assigned by law or delegated to the
Administrator, FmHA, as described in 7
CFR 2.70, and to serve as Acting
Administrator in the following order:

A. Deputy Administrator, Program
Operations

B. Deputy Administrator, Management

3. When the Administrator, the
Associate Administrator, and the
Deputy Administrators are absent or
unable to perform their duties, the
Assistant Administrators and the
Director, Planning and Analysis Staff,
FmHA, are designated to perform all the
functions assigned by law or delegated
to the Administrator, FmHA, as
described in 7 CFR 2.70, and to serve as
Acting Administrator, FmHA, in the
following order:

A. Director, Planning and Analysis Staff
B. Assistant Administrator, Housing
C. Assistant Administrator, Farmer

Programs
D. Assistant Administrator, Community

and Business Programs
E. Assistant Administrator, Budget,

Finance and Management

This document supersedes any
previous document designating an
official of the FmHA to serve as Acting
Administrator, FmHA.

EFFECTIVE DATE: March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Timothy J. Ryan, Assistant
Administrator for Human Resources,
Farmers Home Administration, USDA,
South Agriculture Building, 14th and
Independence Avenue, SW.,
Washington, DC 20250, Telephone (202)
245-5561.

Dated: February 14, 1991,
La Verne Ausman,

Administrator, Farmers Home
Administration,

[FR Doc. 81-5282 Filed 3-5-91; 8:45 am|
BILLING CODE 3410-07-M

Forest Service

Exemption of Salvage Timber Sale
Project from Appeal (Northern Region)

AGENCY: Forest Service, USDA.

ACTION: Notification that a salvage
timber sale project is exempted from
appeals under provisions of 36 CFR part
217.

SUMMARY: This is a notification that the
decision to implement the Gird Point
Salvage Timber Sale in the area of the
Gird Point Fire on the Bitterroot
National Forest is exempted from
appeal. This is in conformance with
provisions of 36 CFR 217.4(a)(11) as
published January 23, 1989, at Vol. 54,
No. 13, pp. 3342-3370.

EFFECTIVE DATE: Effective on issuance of
the Decision Notice for Supplement No.
1 to the Gird Point Salvage Timber Sale
Environmental Assessment.

FOR FURTHER INFORMATION CONTACT:
Bertha C. Gillam, Forest Supervisor,
Bitterroot National Forest, 316 North
Third Street, Hamilton, MT 59840

Background

In July 1990, the Gird Point Fire
burned and killed the timber on
approximately 1,700 acres of the
Bitterroot National Forest. In August
1990, a Forest Interdisciplinary Team
{IDT) was assembled to analyze the
opportunity to salvage trees that had
been killed by the fire. The Forest IDT
identified the need to quickly salvage
the timber which was killed so the trees
would remain merchantable for sawlogs.
A decision to harvest timber on
approximately 650 acres within
Management Areas of the Bitterroot
Forest Plan (September 1987) which
provide for timber harvest in the
management goals (Management Areas
1, 3a, and 3b) was signed by Acting
Forest Supervisor Chuck Prausa on
November 20, 1990. This decision was
exempted from appeal (Federal Register,
Vol. 55, No. 213, Friday, November 2,
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1990). A decision to harvest timber on
approximately 155 acres within
Management Area 5 of the Bitterroot
Forest Plan was signed by Acting Forest
Supervisor Chuck Prausa on December
7, 1990. This decision was not exempted
from appeal. No appeals were received
on this decision. Since the proposed
action was beyond the intent of the
Forest Plan, a site-specific Forest Plan
amendment (Amendment No. 3) was
signed on December 18, 1990, to allow
salvage of fire killed timber.

The bid opening for the Gird Point
Fire Salvage Timber Sale was conducted
on December 18, 1990. No bids were
received.

In January 1991, the District Ranger,
Darby Ranger District, Bitterroot
National Forest, was approached by an
individual who proposed an alternative
method to salvage the fire killed timber.
The alternative method would use an
over-snow yarding method to harvest
fire killed timber in Management Areas
1, 3a, 3b, and 5, and also would not build
the 1.8 miles of new road that was
identified in the original decision.

Planned Actions

In January 1991, the District Ranger,
Darby Ranger District, Bitterroot
National Forest, proposed the salvage of
fire killed timber using an over-snow
yarding method in Management Areas 1,
3a, 3b, and 5. Yarding systems identified
as appropriate in Management Areas 1,
3a, 3b, and 5 in the original
environmental document (tractor,
skyline, and helicopter) would also be
allowed, No new road construction will
be allowed if the purchaser uses over-
snow yarding equipment in MA5,

An Interdisciplinary Team (Soil
Scientist, Hydrologist, Wildlife Biologist,
and Forester) began scoping in January
1991. Several of the individuals that
showed interest in the original decisions
were contacted. The major issues
identified were:

1. What is the effect of over-snow
yarding on the soil and water resources?

2. Is it appropriate to use ground-
based yarding systems in Management
Area 5?

3. What is the effect of over-snow
yarding systems on slopes over 40
percent?

4. How can the wildlife reserve tree
prescription be modified to retain the
needed reserve trees while at the same
time making the sale more economical
to operate?

The Interdisciplinary Team evaluated
the effects of the over-snow yarding
proposal against the Proposed Action in
the original environmental assessment.
The Proposed Action in the Supplement

to the Gird Point Fire Environmental

Assessment would harvest fire killed
timber on approximately 920 acres and
produce an estimated 6 MMBF of tiniber.
The Proposed Action is within
Management Areas 1, 3a, 3b, and 5 as
indicated in the Bitterroot Forest Plan,
September 1987.

The sale and accompanying work is
designed to accomplish the objectives as
quickly as possible and minimize the
amount of salvage volume lost. To
expedite this sale and the accompanying
work, the process according to 36 CFR
part 217 is being followed. Under this
regulation the following is exempt from
appeal:

Decisions related to rehabilitation of
National Forest System lands and recovery of
forest resources resulting from natural
disasters or other natural phenomena, such
as, wildfires * * * when the Regional
Forester * * * determines and gives notice in
the Federal Register that good cause exists to
exempt such decisions from review under this
part.

- Upon publication of this notice in the
Federal Register, the Decision Notice for
the Supplement to the Gird Point
Salvage Sale Environmental Assessment
will be signed by the Forest Supervisor,
Bitterroot National Forest. Therefore,
this decision will not be subject to
review under 36 CFR part 217.

Dated: February 27, 1991,
John M. Hughes,
Deputy Regional Forester Northern Region.
[FR Doc, 91-5244 Filed 3-5-91; 8:45 am}
BILLING CODE 3410-11-M

Upper Ruby Cattle and Horse
Allotment; Beaverhead National
Forest, Sheridan Ranger District,
Madison County, MT; Environmental
Impact Statement, Comment Period
Extension

Due to the complexity of the analysis,
numerous parties have requested the
comment period for the Upper Ruby
Cattle and Horse Allotment :
Management Plan Draft Environmental
Impact Statement be extended. I have
extended the review period to April 15,
1991.

The Notice of Availability of a Draft
Environmental Impact Statement,
published by the Environmental
Protection Agency in the Federal
Register of January 18, 1991, page 2016
(56 FR 2018), is hereby amended (EIS
No. 910009).

For further information contact: Ron
Stellingwerf, District Ranger, Sheridan
Ranger District, P.O. Box 428, Sheridan,
MT 59479; telephone 406-842-5432.

Dated: February 28, 1991,
R.H. Stellingwerf, ‘
District Ranger.
[FR Doc. 91-5384 Filed 3-5-91; 8:45 am]
BILLING CODE 3410-11-M

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Judicial Review; Pubtic
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. No. 92-463),
notice is hereby given of a meeting of
the Committee on Judicial Review of the
Administrative Conference of the United
States. The meeting will be held at 10
a.m., on Wednesday, March 13, 1991, at
the Administrative Conference of the
United States, 2120 L Street, NW,, suite
500, Washington, DC 20037 (Library, 5th
Floor).

The committee will meet to discuss
draft reports on specialized courts and
coordination of judicial review in
administrative law prepared by
Professor Harold Bruff, University of
Texas School of Law.

For further information concerning
this meeting, contact: Mary Candace
Fowler, Office of the Chairman, :
Administrative Conference of the United
States, 2120 L Street, NW., suite 500,
Washington, DC. {Telephone: 202-254-
7085.)

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
at least one day in advance. The
committee chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting. Any member of the public may
file a written statement with the
committee before, during, or after the
meeting. Minutes of the meeting will be
available on request.

Dated: March 4, 1991.

Michael W. Bowers,

Deputy Research Director.

[FR Doc. 61-5472 Filed 3-5-91; 8:45 am]
BILLING CODE 8110-01-M

ACommIttee on Judicial Review;

Cancellation Notice—March 8, 1991
Meeting

The Administrative Conference of the
United States gives notice of
cancellation of a meeting of the
Committee on Judicial Review that was
scheduled at 10 a.m., Friday, March 8,
1991, at the Administrative Conference
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of the United States {Library}, 2120 L

Street, NW.,, suite 500, Washington, DC.
The notice of meeting was published

on February 26, 1991 at 56 FR 7833.
Dated: March 4, 1991.

Michael W. Bowers,

Deputy Research Director.

[FR Doc. 91-5473 Filed 3-5-91; 8:45 am}

BILLING CODE 6110-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[C~351-005]

Frozen Concentrated Orange Juice
from Brazil; intent To Terminate
Suspended Investigation

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

ACTION: Notice of intent to terminale
suspended investigation.

SUMMARY: The Department of
Commerce is notifying the public of its
intent to terminate the suspended
countervailing duty investigation on
frozen concentrated orange juice from
Brazil. Interested parties who object to
this termination must submit their
comments in writing not later than
March 31, 1991.

EFFECTIVE DATE: March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Millie Mack or Barbara Williams, Office
of Agreements Compliance,
[nternational Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-3793.

SUPPLEMENTARY INFORMATION:

Background

On March 2, 1983, the Department of
Commerce (“the Department")
published an agreement suspending the
countervailing duty investigation on
frozen concentrated orange juice from
Brazil (48 FR 8839).

The Department has not received a
request to conduct an administrative
review of the agreement suspending the
countervailing duty investigation on
frozen concentrated orange juice from
Brazil for more than four consecutive
annual anniversary months.

The Department may terminate a
suspended investigation if the Secretary
of Commerce concludes that a
suspension agreement is no longer of
interest to interested parties 19 CFR
355.25{c 1 '4)(iii). Accordingly, as required
by 19 CFR 355.25(d)(4)(i), the
Department is notifying the public of its
intent to terminate this suspended
investigation.

.

Opportunity 1o Object

Not later than March 31, 1991,
interested parties, as defined in
§ 355.2(i) of the Department's
regulations, may object to the
Department’s intent to terminate this
suspended investigation.

Seven copies of any such objections
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,
room B-099, U.S. Department of
Commerce, Washington, DC 20230.

If interested parties do not request an
administrative review or object to the
Department's intent to terminate by
March 31, 1991, we shall conclude that
the suspended investigation is no longer
of interest to interested parties and shall
proceed with the termination.

This notice is in accordance with
§ 355.25(d) of the Department's
regulations.

Dated: February 26, 1991.

Jossph A. Spetrini,

Deputy Assistant Secretary for Compliance.
[FR Doc. 81-5205 Filed 3-5-91; 8:45 am]
BILLING CODE 3510-DS-M

Minority Business Development
Agency

Business Development Center
Applications

AGENCY: Minority Business
Development Agency, Commerce.
ACTION: Notice.

SUMMARY: The Minority Business
Development Agency (MBDA)
announces that it is soliciting
competitive applications under statutory
authority (15 U.S.C. 1512) and Executive
Order 11625 its Minority Business
Development Center (MBDC) Program to
operate an MBDC for approximately a
three-year period, subject to the
availability of funds. The cost of
performance for the first 12 montha is
estimated at $230,400 in Federal funds
and a minimum of $40,659 in non-
Federal contributions for the budget
period Augast 1, 1991 to July 31, 1892.
Cost-sharing contributions may be in the
form of cash contributions, client fees
for services, in-kind contributions, or
combinations thereof. The MBDC will
operate in the New Orleans Standard
Metropolitan Statistical Area (SMSA).

The funding instrument for the MBDC
will be a cooperative agreement.
Competition is open to individuals, non-
profit and for-profit organizations, local
and state governments, American Indian
tribes, and educational institutions.

The MBDC program is designed to
provide business development services

to the minority business community for
the establishment and operation of
viable minority businesses. To this end,
MBDA funds organizations that can
coordinate and broker public and
private resources on behalf of minority
individuals and firms, offer a full range
of management and technical
assistance, and serve as a conduit of
information and assistance regarding
minority business.

Applications will be evaluated
initially by regional staff on the
following criteria: The experience and
capabilities of the firm and its staff in
addressing the needs of the business
community in general and, specifically,
the special needs of minority businesses,
individuels and organizations {50
points}); the rescurces available to the
firm in providing business development
services (10 points); the firm's approach
(techniques and methodology) to
performing the work requirements
included in the application (20 points);
and the firm’s estimated cost for
providing such assistance (20 points).
An application must receive at least 70%
of the points assigned to any one
evaluation criteria category to be
considered programmatically acceptable
and responsive. The selection of an
application for further processing by
MBDA will be made by the Director
based on a determination of the
application most likely to further the
purposes of the Department for final
processing and approval if appropriste.
The Director will consider past
performance of the applicant on
previous Federal awards.

MBDC's shall be required to
contribute at least 15% of the total
project cost through non-Federal
contributions. Client fees for billable
management and technical assistance
(M&TA) rendered must be charged by
MBDCs. Based on a standard rate of $50
per hour, MBDCs will charge client fees
at 20% of the total cost for firms with
gross sales of $500,000 or less and 35% of
the total cost for firms with gross sales
of over $500,000.

The MBDC may continue to operate
after the initial competitive year for up
to two additional budget periods.
Periodic reviews culminating in year-to-
date quantitative and qualitative
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding will
be at the discretion of MBDA based on
such factors as a MBDC's satisfactory
performance, the availability of funds |
and Ageucy priorities.

CLOSING DATE: The closing date for .
applications is April 9, 1991. Applicants
should mail the completed applications
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to the office specified in the project
announcement. MBDA will accept only
those applications (1) which are
received by the closing date or (2) which
show acceptable evidence of mailing on
or before the closing date. Acceptable
evidence consists of (1) a legible U.S.
Postal Service postmark or (2) a legible
mail or courier service receipt dated on
or before the closing date. Applications
must be post marked on or before April
9, 1991. Anticipated processing time of
this award is 120 days.

Note: Please mail completed
applications to the following address:
San Francisco Regional Office, 221 Main
Street, room 1280, San Francisco, *
California 94105.

FOR APPLICATION KIT OR OTHER
INFORMATION CONTACT: Dallas Regional
Office, 1100 Commerce Street, room
7B23, Dallas, Texas 75242, Attn: Yvonne
Guevara.

SUPPLEMENTARY INFORMATION:
Executive Order 12372
“Intergovernmental Review of Federal
Programs” is not applicable to this
program. Questions concerning the
preceding information, copies of
application kits and applicable
regulations can be obtained through the
Dallas Regional Office. A pre-bid
conference will be held. Please call Ms.
Guevara to be advised of date, time and
place.

11.800 Minority Business Development,
(Catalog of Federal Domestic Assistance)

Notice: Applicants who have an
outstanding account receivable with the
Federal Government may not be
considered for funding until these debts
have been paid or arrangements
satisfactory to the Department of are
made to pay the debt. _

Notice: Section 319 of Public Law 101~
121 generally prohibits recipients of
Federal contracts, grants, and loans
from using appropriated funds for
lobbying the Executive or Legislative
Branches of the Federal Government in
connection with specific contract, grant,
or loan. A “Certification for Contracts,
Grants Loans, and Cooperative
Agreements” and the SF-LLL
“Disclosure of Lobbying Activities” (if
applicable), is required.

Notice: Applicants are subject to
Governmentwide Debarment and
Suspension (Nonprocurement)
requirements as stated in 15 CFR part
26. In accordance with the Drug-Free
Workplace Act of 1988, each applicant
must make the appropriate certification
as 4 “prior condition” to receiving a
grant or cooperative agreement.

Notice: Awards under this program

shall be subject to all Federal and
Departmental regulations, policies, and
procedures applicable to Federal
assistance awards.

Notice: A false statement on the
application may be grounds for denial or
termination of funds and grounds for
possible punishment by a fine or
imprisonment.

Melda Cabrera,

Regional Director, Dallas Regional Office.
[FR Doc. 91-5238 Filed 3-5-91; 8:45 am)
BILLING CODE 3510-21-M

National Oceanic and Atmospheric
Administration

Marine Mammals; Application for
Permit; Dr. James T. Harvey (P368B)

Notice is hereby given that the
Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407), and the Regulations Governing
the Taking and Importing of Marine
Mammals (50 CFR part 218).

1. Applicant: Dr. James T. Harvey,
Assistant Professor, Moss Landing
Marine Laboratories, P.O. Box 450, Moss
Landing, CA 85039-0450.

2. Type of Permit: Scientific Research.

3. Name and Number of Marine
Mammais: Harbor seals (Phoca vitulina)
550.

4. Type of Take: The applicant
proposes to capture, blood sample,
inject with tetracycline, tag with flipper
and radio tags and release 160 harbor
seals annually. During the tagging study
and while collecting fecal samples on
haul-out sites, up to 450 may be
harassed.

5. Location and Duration of Activity:
Activities will occur in February—
March and August—October in Elkhorn

" Slough, near Monterey and near Santa

Cruz. Also San Francisco south to Big
Sur over a 5-year period.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application

*should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, U.S.
Department of Commerce, 1335 East-
West Hwy., room 7234, Silver Spring,
Maryland 20910, within 30 days of the
publication of this notice. Those
individuals requesting a hearing should

set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.
All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above application are available
for review by interested persons in the
following offices: :

By appointment: Office of Protected
Resources, National Marine Fisheries
Service, 1335 East-West Hwy., Suite
7324, Silver Spring, Maryland 20910
{301/427-2289); and Director, Southwest
Region, National Marine Fisheries
Service, 300 South Ferry Street, :
Terminal Island, California 80731 (213/
514-6196).

Dated: February 27, 1991.
Nancy Foster,
Director, Office of Protected Resources.
[FR Doc. 91-5187 Filed 3-5-91 8:45 am)
BILLING CODE 3510-22-M

Marine Mammais; Application for
Permit: DoD, Department Veterinary
Pathology (P473)

Notice is hereby given that an
Applicant has applied in due form for e
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407), the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR part 216), the
Engangered Species Act of 1973 (16
U.S.C. 1531-1544), and the regulations
governing endangered fish and wildlife
permits (50 CFR parts 217-222).

1. Applicant: Department of
Veterinary Pathology, Armed Forces
Institute of Pathology, Washington, DC
20306-6000.

2. Type of Permit: Scientific research
and scientific purposes.

3. Name and Number of Marine
Mammals: Unspecified.

4. Type of Take: The applicant
requests authorization to import and re-
export specimens from marine mammals
of the orders Pinnipedia (except walrus)
and Cetacea. The applicant will
examine, catalog and archive an
unspecified number of formalin-fixed
samples, and blood, body fluid, and
other frozen tissue samples that may be
taken from individual animals. These
will be received from various
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researchers from private, academic and
governmental institutions.

5. Location and Period of Activity:
Samples will be collected and imported
on an opportunistic basis from various
locations worldwide over a 5-year
period.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding

* copies of the application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, U.S.
Department of Commerce, 1335 East-
West Highway, room 7324, Silver Spring,
Maryland 20910 within 30 days of the
publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.

All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

By appointment: Office of Protected
Resources, National Marine Fisheries
Service, 1335 East-West Hwy., Suite
7324, Silver Spring, Maryland 20910
(301/427-2289).

Director, Northeast Region, National
Marine Fisheries Service, One
Blackburn Drive, Gloucester,
Massachusetts 01930 (508/281-9200.

Director, Alaska Region, National
Marine Fisheries Service, 709 West 9th
Street, Juneau, Alaska 89802 (907/586-
7221).

Director, Northwest Region, National
Marine Fisheries Service, 7600 Sand
Point Way, NE., BIN C157000,
Washington 98115 (206/526-6150).

Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Blvd., St. Petersburg, Florida 33702 (893~
3141).

Director, Southwest Region, National
Marine Fisherles Service, 300 South
Ferry Street, Terminal Island, California
90731-7415 (213/514-6196).

Dated: February 27, 1991,
Nancy Foster,

Director, Office of Protected Resources,
National Marine Fisheries Service.

(FR Doc. 91-5188 Filed 3-5-91; 8:45 am]
BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Amendment of Export Visa
Requirements for Certain Cotton
Textile Products Produced or
Manufactured in the Philippines

February 28, 1991,

AGENCY: Committee for the
Implementation of Textile Agreements

(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs amending
visa requirements.

EFFECTIVE DATE: March 1, 1991.

FOR FURTHER INFORMATION CONTACT:
Kin-Bang Nguyen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 3774212.

‘SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; Section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854). -

Effective on March 1, 1991, shipments
of cotton textile products in Category

* 359, other than swimwear, will require a

Category 359-O visa.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 55 FR 50758,

“published on December 10, 1990). Also

see 52 FR 11308, published on April 8,
1987.

Auggie D. Tantillo,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

February 28, 1991,

Commissioner of Customs, Department of the
Treasury, Washington, D.C. 20229

Dear Commissioner: This directive amends,
but does not cancel, the directive issued to
you on April 3, 1987, as amended, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
establishes export visa and exempt
certification requirements for certain textiles
and textile products, produced or
manufactured in the Philippines.

Effective on March 1, 1991, you are directed
to require & 359-O ! visa for cotton textile

/1/ Category 359-O: all HTS numbers except
6112.39.0010, 6112.48.0010, 6211.11.2010, 6211.11.2020,
6211.12.3003 and 6211.12.3005 (Category 359-S).

products in Category 359, other than
swimwear, produced or manufactured in the
Philippines and exported from the Philippines
on and after March 1, 1991.

Merchandise in Category 359 which has
been exported from the Philippines prior to
March 1, 1991 shall be permitted entry if
visaed as Category 359 or 359-O.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Auggie D. Tantillo,

Chairman, Committee for the Implementation
of Textile Agreements. .

[FR Doc. 81-5201 Filed 3-5-91; 8:45 am]
BILLING CODE 3510-DR-M

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, applicable form, and applicable
OMB control number: Industrial Base
Program Production Capacity and Crisis
Production Survey; DD Form's X120 and
X120-1; OMB Control Number 0704-0037

Type of request: Reinstatement.

Average burden hours minutes per
response: 2.5 hours.

Responses per respondent: 1.

Number of respondents: 29,425.

Annual burden hours: 73,562.5.

Annual responses: 29,425,

Needs and uses: The DD Form X120 is
used by the DoD Acquisition Activities
to obtain a basic understanding of the
industrial production capacity for
defense items. It identifies current
production by month, capability to
accelerate production, and critical
components required for the item. The
DD Form X120-1 is used by the
industrial base activities to selectively
expand their understanding of the
industrial production capacity for
defense items and to acquire the
necessary data for developing planned
producer production commitments. It
identifies maximum production by
month, critical components, equipment,
facilities, processes, and labor skills
required for the item, as well as foreign
sources, and requesis identification of
potential commercial substitutes/
specifications/standards.
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Affected public: Businesses or other
for-profit.

Frequency: Biennial.

Respondent'’s obligation: Voluntary.

OMB desk officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer,
room 3235, New Executive Office
Building, Washington, DC 20503.

DOD clearance officer: Mr. William P.
Pearce.

Written requests for copies of the
information collection proposal should
be sent to Mr. Pearce, WHS/DIOR, 1215
Jefferson Davis Highway, suite 1204,
Arlington, Virginia 22202-4302.

Dated: March 1, 1991.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-5267 Filed 3-5-91; 8:45 am}
BILLING CODE 3810-01-M

Office of the Secretary

Foreign Operations; Determination

Pursuant to the reporting requirements
of section 517 of the Foreign Assistance
Act of 1961 (FAA) this letter provides
notification that during Fiscal Year 1991
the United States Government will
transfer to the Government of Mexico
18,178 M—1 Carbines (to be utilized by
the Mexican Navy/Marines} and 30,000
* M-1 (to be utilized by the Mexican
Army).

This action is required to ensure that
Mexico is afforded the opportunity of
rapidly obtaining M-1 Carbines at no
cost. These weapons are needed to
enable the military forces in Mexico to
participate with local law enforcement
agencies in a comprehensive national
anti-narcotics enforcement program, by
conducting activities within Mexica and
on the high seas to prevent the
production, processing, trafficking,
transportation, and consumption of
illicit drugs or other controlled
substances.

In accordance with section 517(c)
FAA the recipient country will agree in
the associated Letter of Offer and
Acceptance that it will ensure that these
carbines will be used primarily in
support of anti-narcotics activities.

The Director, Defense Security
Assistance Agency, Mr. Teddy G. Allen
certifies that the M-1 Carbines are
needed by Mexico and determines that
there will be no adverse impact on U.S.
military readiness as a result of these
transfers. -

Dated: March 1, 1991.

L.M. Bynum, .
Alternate OSD Federal Register Ligison
Officer, Department of Defense.

[FR Doc. 91-5272 Filed 3-5-81; 8:45 am}
BILLING CODE 3810-01-M

Special Operations Policy Advisory
Group, Meeting

The Special Operations Policy
Advisory Group (SOPAG) will meet on
March 14, 1991 in the Pentagon,
Arlington, Virginia to discuss sensitive,
classified topics.

The mission of the SOPAG is to
advise the Office of the Secretary of
Defense on key policy issues related to
the development and maintenance of
effective Special Operations Forces.

In accordance with section 10{d} of
Public Law 92-463, the "“Federal
Advisory Committee Act,” and section
552b(c)(1) of title 5, United States Code,
this meeting will be closed to the publis.

Dated: March 1, 1991.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-5266 Filed 3-6-81; 8:45 am}
BILLING CODE 3810-01-M

Privacy Act of 1974; System of
Records Notices

AGENCY: Office of the Secretary,
Defense (DOD).

ACTION: Proposed New Record System.

SUMMARY: The Office of the Seeretary of
Defense proposes to add one new record
system notice to its inventory of systems
of records subject to the Privacy Act of
1974, as amended (5 U.S.C. 552a). The
proposed new record system notice is
set forth below.
DATES: The proposed new system will
be effective April 5, 1991, unless
comments are received which might
result in a contrary determination.
ADDRESSES: Mr. Dan Cragg, OSD
Privacy Act Officer, OSD Records
Management and Privacy Act Branch,
Room 5C315, The Pentagon,
Washington, DC 20301-1155. Telephone
(703) 697-2501 or AUTOVON 227-2501.
FOR FURTHER INFORMATION CONTACT:
The Office of the Secretary of Defense
record system notices subject to the
Privacy Act of 1974, as amended (5
U.S.C. 552a) have been published in the
Federal Register as follows:
50 FR 22000, Msay 29, 1985 (DoD Compilation,
changes follow)
50 FR 47087, Nov. 14, 1985
51 FR 11807, Apr. 7, 1986
51 FR 17508, May 13, 1988

51 FR 44688, Dec. 11, 1986
52 FR 23334, Jun. 19, 1987

53 FR 15868, May 4, 1988

53 FR 27894, Jul. 25, 1988

54 FR 33756, Aug. 16, 1969
54 FR 43314, Oct. 24, 1989
55 FR 17655, Apr. 26, 1990
56 FR 20180, May 15, 1990
55 FR 21429, May 24, 1990
55.FR 35449, Aug. 30, 1990
55 FR 48405, Nov. 28, 1920

The new system report, as required by
5 U.S.C. 552a(r} of the Privacy Act was
submitted on February 25, 1991, to the
Committee on Gavernment Operations
of the House of Representatives, the
Committee on Governmental Affairs of
the Senate, and the Office of
Management and Budget (OMB),
pursuant to paragraph 4b of Appendix I
to OMB Circular No. A-130, “Federal
Agency Responsibilities for Maintaining
Records About Individuals,” dated
December 12, 1985 (50 FR 52738,
December 24, 1985).

Dated: March 1, 1991.

L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DUSDP 08

SYSTEM NAME:
DoD Foreign Visits System (FVS].

SYSTEM LOCATION:

Security Policy Automation
Directorate, Office of the Deputy Under
Secretary of Defense (Security Policy),
Washington, DC 20301-2200.

CATEGORIES QF INDIVIDUALS COVERED BY THE
SYSTEM:

U.S. citizens acting as representatives
of various foreign governments who
have requested access to DoD
installations, activities or Defense
contractors on matters relating to
mutual security and arms corporation.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records consist of lists of individuals
cleared for access to DoD installations,
activities, or Defense contractors.
Information on the lists consists of
name, date and place of birth, security
clearance, position, and an individual
identification number which may be the
Social Security Number of that person.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Pub. L. 90-829, “The Foreign Military

_ Sales Act,” October 22, 1968 and

Executive Order 9397.

PURPOSE(S):

To enhance security and provide
consistent epplication of policy in
dealings with other governments by
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providing end-to-end automation
support to the visits process, thus
improving responsiveness and the use of
personnel resources by using state-of-
the-art automation and communication
capabilities.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEQORIES OF
USERS AND THE PURPOSE OF SUCH USES:

The “Blanket Routine Uses” published
at the beginning of the OSD compilation
of record system notices also apply to
this record system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING/ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained on computer
and computer-output products, including
message traffic output.

RETRIEVABILITY:

Records may be retrieved by
individual's name or Social Security
Number, or visit ID number.

SAFEGUARDS:

Records are stored under lock and
key, in secure containers, or on
electronic media with intrusion
safeguards; personnel having access to
this data are trained in the requirements
of protecting Privacy Act information.

RETENTION AND DISPOSAL:

The records are retained for the
duration of the cooperative arms or
mutual security agreement or program
between the U.S. government and the
foreign government or international
organization, or for ten years, whichever
is sooner. Records will be disposed of
by erasing magnetic media or burning or
shredding paper ccpies.

SYSTEM MANAGER(S) AND ADDRESS:
Director, Security Policy Automation
Directorate, Office of the Deputy Under
Secretary of Defense (Security Policy),
Washington, DC 20301-2200.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves must
address written inquiries to the Director,
Security Policy Automation Directorate,
Office of the Deputy Under Secretary of
Defense (Security Policy). Washington,
DC 20301-2200.

Individuals must provide sufficient
proof of identity such as full name,
Social Security Number, date and place
of birth, place visited, and dates of visit.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves should address

inquiries to the Director, Security Policy
Automation Directorate, Office of the
Deputy Under Secretary of Defense
(Security Policy), Washington, DC
20301-2200.

Individuals must provide sufficient
proof of identity such as full name,
Social Security Number, date and place
of birth, place visited, and dates of visit.

CONTESTING RECORDS PROCEDURES:

The Office of the Secretary of Defense
rules for accessing records and for
contesting contents and appealing initial
determinations are published in OSD
Administrative Instruction No. 81, “OSD
Privacy Program”; 32 CFR part 286b; or
may be obtained from the system
manager. '

RECORDS SOURCE CATEGORIES:

Information is obtained solely from
the foreign country or international
organization sponsoring the individuals
for whom a visit to the DoD installation,
activity, or Defense contractor is being
requested.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

{[FR Doc. 91-5270 Filed 3-5-91; 8:45 am})
BILLING CODE 3810-01-M

Department of the Air Force

USAF Scientific Advisory Board;
Meeting

The USAF Scientific Advisory Board's
Ad Hoc Committee on Directed Energy
Weapons for Delay & Denial Security
Systems will meet on 28~27 March 1991,
at the ANSER Corporation, 1215
Jefferson Davis Highway, Arlington VA,
from 8 a.m. to 5 p.m.

The purpose of this meeting is to
obtain information for the study.

The meeting will be closed to the
public in accordance with section
552b(c) of title 5, United States Code,
specifically subpararaphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at (703)
697-4811.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 91-5240 Filed 3-5-81; 8:45 am)
BILLING CODE 3910-01-M

National Security Agency/Central
Security Service

Privacy Act of 1974; New Record
Systems

AGENCY: National Security Agency/
Central Security Service, DOD.

ACTION: New record system notice.

SUMMARY: The National Security
Agency/Central Security Service
proposes to add one new record system
to its existing inventory of record
systems subject to the Privacy Act of
1974, as amended (5 U.S.C. 522a). The
proposed new record system notice is
set forth below.

DATES: The proposed action will be
effective without further notice on April
5, 1991, unless comments are received
which would result in a contrary
determination.

ADDRESSES: Send comments to Ms. Pat
Schuyler, Office of Policy, National
Security Agency, Ft. George G. Meade,
MD 20755-6000. Telephone (301) 688-
6527.

SUPPLEMENTARY INFORMATION: The
National Security Agency/Central
Security Service record systems notices
subject to the Privacy Act of 1974, have
been published in the Federal Register
as follows:

50 FR 22585, May 29, 1985 (DoD compilation,
changes follow)

52 FR 36818, Oct. 1, 1987

52 FR 41758, Oct. 30, 1987

55 FR 27871, Jul. 8, 1990

The new record system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act was submitted on February
25, 1991, to the Committee on
Government Operations of the House of
Representatives, the Committee on
Governmental Affairs of the Senate, and
the Office of Management and Budget
(OMB) pursuant to paragraph 4b of
Appendix I to OMB Circular No. A-130,
“Federal Agency Responsibilities for
Maintaining Records About
Individuals,” dated December 12, 1985
(50 FR 52738, December 24, 1985).

L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

Dated: March 1, 1991.
GNSA18

SYSTEM NAME:
NSA/CSS Operations Files.

SYSTEM LOCATION:

National Security Agency/Central
Security Service, Ft. George G. Meade,
MD 20755-6000.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals identified in foreign
intelligence or counterintelligence
reports and supportive materials,
including individuals involved in
matters of foreign intelligence interest,
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information, system security, the
compromise of classified information, or
terrorism.

CATEGORIES OF RECORDS IN THE SYSTEM:

Records include administrative
information; biographic information;
intelligence requirements, analysis, and
reporting; operational records; articles,
public-source data, and other published
information on individuals and events of
interest to NSA/CSS:; actual or
purported compromises of classified
intelligence; countermeasures in
connection therewith; and identification
of classified source documents and
distribution thereof.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

National Security Act of 1947 as
amended, 50 U.S.C. Section 403(d)(3)
(Pub. L. 80-253); Executive Order 12333,
3 CFR part 200 (1981); Executive Order
12356; Executive Order 9397; section
506(a), Federal Records Act of 1950 (44
U.S.C. 3101).

PURPOSE(S):

To maintain records on foreign
intelligence and counterintelligence
matters relating to the migsion of the
National Security Agency.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSE OF SUCH USES:

To U.S. Government agencies, and in
some instances foreign Government
agencies or their representatives, to
pravide foreign intelligence,
counterintelligence, and other
information. .

To U.S. Government officials
regarding compromises of classified
information including the documents)
apparently compromised, implications
of disclosure of intelligence sources and
methods, investigative data on
compromises, and statistical and

substantive analysis of the data.

To any U.S. Government organization
in order to facilitate any security,
employment, detail, liaison, or
contractual decision by any U.S.
Government organization.

Recurds may further be disclosed to
agencies involved in the protection of
intelligen.ce sources and methods to
facilitate such protection and to support
intelligence analysis and reporting.

The “Blanket Routine Uses" published
at the beginning of the NSA/CSS’s
compilation of record systems also
apply to this record system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Magnetic tape, disk or other computer
storage media, computer listings and
databases, paper in file folders, audio
recordings, microfilm or microfiche.

RETRIEVABILITY:

Information is retrieved by category of
information contained therein, including
by name, title, Social Security Number,
or identification number.

SAFEGUARDS:

For paper, computer printouts, audio
recordings, and microfilm—secure
limited access facilities, within those
facilities secure limited access rooms,
and within those rooms lockable
containers. Access to information is
limited to those individuals specifically
authorized and granted access by NSA/
CSS regulations. For records on the
computer system, access is controlled
by passwords or physical protection and
limited to authorized personnel only.

RETENTION AND DISPOSAL:

Records are reviewed for retention on
a scheduled basis every 120 days to 5
years. Evidential, informational, and
historical data is archived as a
permanent record. All other records ar
destroyed. .

SYSTEM MANAGER(S) AND ADDRESS:

Director, National Security Agency/
Central Security Service, Ft. George G.
Meade, MD 20755-6000.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
records about themselves are contained
in this record system should address
written inquiries to the Chief, Office of
Policy, National Security Agency/
Central Security Service, Ft. George G.
Meade, MD 20755-6000.

RECORD ACCESS PROCEDURE:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the Chief, Office of Policy,
National Security Agency/Central
Security Service, Ft. George G. Meade,
MD 20755-6000.

CONTESTING RECORD PROCEDURE:
The NSA/CSS rules for contesting

. contents and appealing initial

determinations are contained in NSA/
CSS Regulation No. 10-35; 32 CFR part
299a; or may be obtained from the Chief,
Office of Policy, National Security
Agency/Central Security Service, Ft.
George G. Meade, MDD 20755-6000.

RECORD SOURCE CATEGORIES:

Individuals themselves; U.S. agencies
and organizations; media, including
periodicals, newspapers, and broadcast
transcripts; public and classified
reporting, intelligence source
documents, investigative reports, and
correspondence.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Portions of this file may be exempt
pursuant to 5 U.S.C. 552a (k)(1), (k}){2},
and (k){5).

An exemption rule for this record
system has been promulgated in
accordance with the requirements of 5
U.S.C. 553 (b) (1), (2) and (3), (c} and (e)
and is published in NSA/CSS
Regulation No. 10-35 and the Code of
Federal Regulations at 32 CFR part 299a.

[FR Doc. 91-5269 Filed 3-5-91; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF EDUCATION

National Advisory Board on
International Education Programs;
Meeting

AGENCY: National Advisory Board on
International Education Programs;
Education.

ACTION: Notice of public meeting.

SUMMARY: This notice sets forth the
schedule of a forthcoming meeting of the
National Advisory Board on
International Education Programs
(NABIEP). Notice of this meeting is
required under section 10{a)(2} of the
Federal Advisory Committee Act. This
document is also intended to notify the
general public of their opportunity to
attend.

DATE AND TIME: April 1, 1991—9 a.m. to
3:30 p.m.

LOCATION: The Washington Court Hotel
on Capitol Hill, 525 New Jersey Avenue,
NW., Washington, DC 20001-1527,
Telephone: 202-628-2100.

FOR FURTHER INFORMATION CONTACT:
Lawrence P. Grayson, Acting Executive
Director, National Advisory Board on
International Education Programs, U.S.
Department of Education, 7th & D
Streets, SW., room 3915, Washington,
DC 20202-5151, Telephone: 202-708-
5656.

SUPPLEMENTARY INFORMATION: The
National Advisory Board on
International Education Programs is
established under section 621 of the
Higher Education Act of 1965, as
amended by the Higher Education
Amendments of 1986 (Pub. L. 99-498; 20
U.S.C. 1131). The Board’s mandate is to
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advise the Secretary of Education on the
conduct of programs under this title,

This meeting of the National Advisory
Board on International Education
Programs is open to the public.

The agenda will include (1) A Report
on the current reauthorization act; (2)
reports on current issues for the Center
for International Education Programs; (3)
a general discussion of the Center for
International Programs and new
directions to pursue; (4) a report from
the Center for International Education
Business at the University of Maryland,
by Lee Preston, the Director; and (5)
Board business for FY 1991.

Records are kept on the Board's
proceedings and are available for public
inspection at the Office of
Postsecondary Education, from 8 a.m. to
4 p.m., ROB-3, 7th & D Streets, SW.,
room 3915, Washington, DC.

Dated: February 25, 1991.

Authority: § US.C.A. Appendix 2
Leonard L. Haynes III,

Assistant Secretary for Postsecondary
Education.

{FR Doc. 91-5204 Filed 3-5-91; 8:45 am])
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission .

[Project No. 10928-001 Washington)

Surrender of Preliminary Permit;
Snoquaimie River Energy, Inc.

February 27, 1991.

Take notice that Snoqualmie River
Energy, Inc., permittee for the DOT
Diversion Hydroelectric Project No.
10928, to be located on the South Fork
Snoqualmie River in King County,
Washington, has requested that its
preliminary permit be terminated. The
preliminary permit was issued on
August 18, 1990, and would have expired
on July 31, 1993.

The permittee filed the request on
February 5, 1991, and the preliminary
permit for Project No. 10928 shall remain
in effect through the thirtieth day after
issuance of this notice unless that day is
a Saturday, Sunday, or holiday as
described in 18 CFR 385.2007, in which
case the permit shall remain in effect
through the first business day following
that day. New applications involving
this project site, to the extent provided
for under 18 CFR part 4, may be filed on
the next business day.

Lois D. Cashell,

Secrelary.

{FR Doc. 91-5191 Filed 3-5-91; 8:45 am]
BILLING CODE 6717-01-M

Office of Fossil Energy
[FE Docket No. 51-06-NG}

American Centra! Gas Companies, Inc.;
Application to Export Natural Gas to
Mexico

AGENCY: Department of Energy.
ACTION: Notice of application for
blanket authorization to export natural
gas to Mexice..

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy {(DOE)
gives notice of receipt on January 23,
1991, of an application filed by
American Central Gas Companies, Inc.
{American Central) requesting blanket
authorization to export from the United
States to Mexico up to 200,000 MMBtu
per day of natural gas over a two-year
period commencing with the date of first
delivery. American Central intends to
use existing pipeline facilities within the
United States and at the international
border for transportation of the exported
gas. American Central states that it will
advise the DOE of the date of first
delivery and submit quarterly reports
detailing each transaction.

The application was filed under
section 3 of the Natural Gas Act and
DCOE Delegation Order Nos. 0204-111
and 0204-127, Protests, motions to
intervene, notices of intervention and
written comments are invited.

DATES: Protests, motions to intervene, or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed at the
address listed below no later than 4:30
p.m., e.s.t., April 5, 1991,

ADDRESSES: Office of Fuels Programs,
Fossil Energy U.S. Department of
Energy, room 3F-056, FE-50, Forrestal
Building, 1000 Independence Avenus,
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:

Larine A. Moore, Office of Fuels
Programs, Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 3F-058, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-8478.

Diane Stubbs, Office of Assistant
General Counsel for Fossil Energy,
Forrestal Building, room 6E-042, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6667.

SUPPLEMENTARY INFORMATION:

American Central, a Delaware

corporation with its principal place of

business in Tulsa, Oklahoma, is engaged
in the gathering, processing and
marketing of natural gas, and owns
gathering and processing facilities in the

States of Oklahoma, Texas, Louisiana

and Mississippi. American Central
intends to export natural gas to Mexico
for spot market sales both for its own
account as well as for the accounts of
others. The gas to be exported will be
supplied by U.S. producers, markets and
pipelines. The Mexican purchasers of
the gas are expected to include
industrial end-users, agriculture users,
electric utilities, pipelines and local
distribution companies. American
Central states that all export sales will
result from arms-length negotiations and
that prices will be determined by market
conditions.

This export application will be
reviewed under section 3 of the Natural
Gas Act and the authority contained in
DOE Delegation Order Nos. 0204-111
and 0204-127. In deciding whether the
proposed export of natural gas is in the
public interest, domestic need for the
gas will be considered, and any other
issue determined to be appropriate,
including whether the arrangement is
consistent with the DOE policy of
promoting competition in the natural gas
marketplace by allowing commercial
parties to freely negotiate their own
trade arrangements. Parties, especially
those that may oppose this application,
should comment on these matters as
they relate to the requested export
authority. The applicant asserts that
there is no current need for the domestic
gas that would be exported under the
proposed arrangements. Parties
opposing this arrangement bear the
burden of overcoming this assertion.

All parties should be aware that if this
blanket export application is granted,
the authorization may specify a two-
year aggregate, rather than a daily
volume, in order to maximize operating
flexibility.

NEPA Compliance

The National Environmental Policy
Act (NEPA), 42 U.S.C. 4321 et seq.
requires DOE to give appropriate
consideration to the environmental
effects of {ts proposed actions. No final
decision will be issued in this
proceeding until DOE has met its NEPA
responsibilities.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notices or intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
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this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Office of Fuels Programs at the address
listed above.

It is intended that a decisional record
on the application will be developed
through responses to this notice by
parties, including the parties’ written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final opinion and order
may be issued based on the official
record, including the application and
response filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

A copy of American Central
application is available for inspection
and copying in the Office of Fuels
Programs Docket Room, Room 3F-056 at
the above address. The docket room is
open between the hours of 8 a.m. and
4:30 p.m., e.s.t., Monday through Friday,
except Federal holidays.

Issued in Washington, DC, on February 28,
1991, .

Clifford P. Tomaszewski,

Acting Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.

[FR Doc. 91-5289 Filed 3~5-91; 8:45 am]
BILLING CODE 6450-01-M

[FE Docket Nos. 90-104-NG and 90-105-
NG]

Broad Street Oil & Gs Co.; Order
Granting Authorlzation To Import and
Export Natural Gas From and to
Canada

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of an order granting
blanket authorization to import and
export natural gas from and to Canada.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy gives
notice that it has issued an order
granting Broad Street Oil & Gas Co.
(Broad Street) authorization to import
and export natural gas from and to
Canada. The order issued under FE
Docket Nos. 90-104-NG and 90-105-NG
authorizes Broad Street to import up to
290 Bof and export up to 290 Bef of
natural gas from and to Canada over a
two-year period commencing with the
date of first delivery of imports or
exports.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, February 28,
1991.

Clifford P. Tomaszewski,

Acting Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.

[FR Doc. 91-5290 Filed 3-5-81; 8:45 am]
BILLING CODE 6450-01-M

[FE Docket No. 91-08-NG]

Consolidated Edison Co. of New York,
inc.: Appiication to Import Natural Gas
From Canada

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of application for
blanket authorization to import natural
gas from Canada.

suMMARY: The Office of Fossil Energy of
the Department of Energy (DOE]) gives
notice of receipt on January 28, 1991, of

an application filed by Consolidated -
Edison Company of New York, Inc. (Con
Edison), requesting blanket
authorization to import up to 146 Bcf of
natural gas from Canada over a two--
year period commencing with the date
of first delivery. Con Edison intends to
use existing pipeline facilities within
Canada and the United States. Con
Edison states that it will submit
quarterly reports detailing each
transaction. :

The application was filed under
section 3 of the Natural Gas Act and
DOE Delegation Order Nos. 0204-111
and 0204-127. Protests, motions to
intervene, notices of intervention and
written comments are invited.

DATES: Protests, motions to intervene, or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed at the
address listed below no later than 4:30
p.m,, e.s.t, April 5, 1991.

ADDRESSES: Office of Fuels Programs,
Fossil Energy, U.S. Department of
Energy, room 3F-056, FE-50, Forrestal
Building, 1060 Independence Avenue,
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:

Charles E. Blackburn, Office of Fuels
Programs, Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 3F-094, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586~7751.

Lot Cooke, Office of Assistant General
Counsel for Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 6E-042, 1000
Independence Avenue, SW.,
Washington, DC 20585, {202) 586-0503.

SUPPLEMENTARY INFORMATION: Con
Edison is combination gas, electric, and
steam utility company whose rates and
services are fully regulated by the Public
Service Commission of the State of New
York. Con Edison proposes to purchase
gas from a variety of Canadian suppliers
on both a firm and interruptible basis at
market responsive prices and terms. Con
Edison states that the contractual
arrangements will provide it with the
flexibility of additional sources of
supply for resale to its customers or for
its own use.

The decision on the application for
import authority will be made consistent
with the DOE's gas import policy
guidelines, under which the
competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). Parties,
especially those that may oppose this
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apphcahon, should comment on the
issue of competitiveness as set forth in
the policy guidelines regarding the
requested import authority. The
applicant asserts that imports made
under the proposed arrangement will be
competitive. Parties opposing this
arrangement bear the burden of
overcoming this assertion.

NEPA Compliance

The National Environmental Policy
Act (NEPA), 42 U.S.C. 4321 et seq.
requires DOE to give appropriate
consideration to the environmental
effects of its proposed actions. No final
decision will be issued in this
proceeding until DOE has met its NEPA
responsibilities.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Office of Fuels Programs at the address
listed above,

It is intended that a decisional record
on the application will be developed
through responses to this notice by
parties, including the parties’ written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an

oral presentation is needed. Any request
for a conference should demonstrate .
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final opinion and order
may be issued based on the official
record, including the application and
reeponses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

A copy of Con Edison's application is
available for inspection and copying in
the Office of Fuels Programs Docket
Room, room 3F-058 at the above
address. The docket room is open
between the hours of 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC on February 28,
1991,

Clifford P. Tomaszewski,

Acting Deputy Assistant Secretary for Fuels
Programs, Office of Fossil Energy.

[FR Doc. 91-5291 Filed 3-5-81; 8:45 am])
BILLING CODE 6450-01-M

Office of Hearings and Appeals

Issuance of Proposed Declslon and
Order; Week of February 18 Through
February 22, 1991

During the week of February 18
through February 22, 1991 the proposed
decision and order summarized below
was issued by the Office of Hearings -
and Appeals of the Department of
Energy with regard to an application for
exception.

Under the procedural regulations that ’

apply to exception proceedings (10 CFR
part 205, subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and order in final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed
to be the date of publication of this
Notice or the date an aggrieved person
receives actual notice, whichever occurs
first.

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to

contest a determination made in a
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contest in any
further proceeding involving the
exception matter.

Copies of the full text of this proposed
decision and order are available in the
Public Reference Room of the Office of
Hearings and Appeals, room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1 p.m. and § p.m., except
federal holidays.

Dated: February 28, 1991.
George B. Breznay,
Director, Office of Hearings and Appeals.
Leemon Ol Co., Detroit, MI, LEE-0019

Reporting Requirements

Leemon Oil Company (Leemon) filed
an Application for Exception from the
requirement to file Form EIA-782B,
entitled “Reseller/Retailer's Monthly
Petroleum Product Sales Report,” and
Form EIA-821, entitled “Annual Fuel Oil
and Kerosene Sales Report.” If the
exception request is granted, Leemon
would not be required to file these
forms. On February 19, 1891, the DOE
issued a Proposed Decision and Order
which tentatively denied Leemon's
application for exception relief.

Teesdale Oil Co., Bridger, MT, Lee—0021
Reporting Requirements

Teesdale Oil Co. filed an Application
for Exception, which if granted, would

‘relieve the firm from filing Form EIA-

782B, entitled “Resellers’ /Retailers’
Monthly Petroleum Product Sales
Report.” On February 22, 1991, the DOE
issued a Proposed Decision and Order in
which it determined that Teesdale Qil
did not meet the standards for exception
relief, i.e. no serious hardship or gross
inequity.

[FR Doc. 91-5292 Filed 3-5-91; 8:45 am]
BILLING CODE 8450-01-M

implementation of Special Refund
Procedures; Proposed

AGENCY: Office of Hearings and
Appeals, Department of Energy.
ACTION: Notice of proposed
implementation of special refund
procedures.

SUMMARY: The Office of Hearings and
Appeals {OHA) of the Department of
Energy (DOE) announces the proposed
procedures for disbursement of
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$105,000.00, plus accrued interest, in
alleged crude oil and refined petroleum
product violation amounts obtained by
the DOE under the terms of a consent
order entered into with John R. Adams
{Adams), Case No. LEF-0020. The OHA
has tentatively determined that the
funds will be distributed to customers
which purchased refined petroleum
products from Adams during the period
December 1, 1973 through May 31, 1975

DATES AND ADDRESSES: Comments must
be filed in duplicate within 30 days of
publication of this notice in the Federal
Register, and they should be addressed
to the Office of Hearings and Appeals,
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585. All comments
should display a prominent reference to
case number LEF-0020.

FOR FURTHER INFORMATION CONTACT:
Thomas O. Mann, Deputy Director,
Roger Klurfeld, Assistant Director,
Office of Hearings and Appeals, 1000
Independence Avenue, SW.,
Washington, DC 20585 (202) 5862094
{Mann); 586-2383 (Klurfeld).

SUPPLEMENTARY INFORMATION: In
accordance with 10 CFR 205.282(b),
notice is hereby given of the issuance of
the Proposed Decision and Order set out
below. The Proposed Decision and
Order sets forth the procedures that the
DOE has tentatively formulated to
distribute to eligible claimants
$105,000.00, plus accrued interest,
obtained by the DOE under the terms of
a compromise settlement entered into
with John R. Adams (Adams), formerly
doing business as J.R. Adams Qil
Company, on February 28, 1990. The
funds were paid by Adams towards the
settlement of alleged violations of the
DOE’s Mandatory Petroleum Price and
Allocation Regulations.

The OHA has tentatively determined
to distribute the Adams settlement funds
in two stages. In the first stage, we will
accept.claims from identifiable
purchasers of petroleum products from
Adams who may have been injured by
the alleged overcharges. The specific
requirements which an applicant must
meet in order to receive a refund are set
out in Section IV of the Proposed
Decision. Claimants who meet these
specific requirements will be eligible to
receive refunds based on the number of
gallons of covered refined petroleum
products which they purchased from
Adams during the December 1, 1973
through May 31, 1975, refund period. In
the Proposed Decision, we listed those
Adams customers who are prohibited
from receiving Adams refund monies
due to their possible participation in the

alleged violations underlying Adams'’
compromise settlement.

Any settlement funds rermaining after
valid claims are paid in the first stage
may be used for indirect restitution in
accordance with the provisions of the
Petroleum Overcharge Distribution and
Restitution Act of 1986 (PODRA), 15
U.S.C. 4501-07. '

Applications for Refund should not be
filed at this time. Appropriate public
notice will be provided prior to the
acceptance of claims. Any member of
the public may submit written comments
regarding the proposed refund
procedures. Commenting parties are
requested to provide two copies of their
submissions. Comments must be
submitted within 30 days of publication
of this notice in the Federal Register and
should be sent to the address set forth at
the beginning of this notice. All
comments received in this proceeding
will be available for public inspection
between the hours of 1 p.m. and 5 p.m.,
Monday through Friday, except federal
holidays, in the Public Reference Room
of the Office of Hearings and Appeals,
located in room 1E-234, 1000
Independence Avenue, SW.,
Washington, DC 20585.

Dated: February 27, 1891,
George B. Breznay,
Director, Office of Hearings and Appeals.

Name of Firm: John R. Adams.

Date of Filing: July 18, 1990.

Case Number: LEF-0020.

'On July 18, 1990, the Economic
Regulatory Administration (ERA) of the
Department of Energy (DOE) filed a
Petition for the Implementation of
Special Refund Procedures with the
Office of Hearings and Appeals (OHA),
to distribute the funds which JohnR. -
Adams, formerly doing business as J.R.
Adams Oil Company, remitted to the
DOE.! Adams has remitted $105,000.00
pursuant to a compromise settlement, to
which $42,580.02 in interest has accrued
as of January 31, 1991, In accordance -
with the procedural regulations codified
at 10 CFR part 205, subpart V
(hereinafter subpart V), the ERA
requests that the OHA establish special
refund procedures to remedy the effects
of Adams’ alleged regulatory violations.

I. Background

Adams sold a range of refined
petroleum products covered by the
Mandatory Petroleum Price and
Allocation Regulations (the DOE
regulations), which were issued under
the Emergency Petroleum Allocation Act

 All references herein to “Adams” shall be
deemed to include both John R. Adams individually
and J.R. Adams Qil Company.

of 1973 (EPAA), 15 U.S.C. 751 eL. seq.
Adams was a “reseller-retailer” subject
to the price regulations set forth at 10
CFR part 212, subpart E, between
August 19, 1973 and January 27, 1981.

During the period of petroleum price
controls, the ERA conducted an audit of
Adams’ operations to determine its
compliance with the DOE regulations.
The ERA's audit of Adams covered the
company’s sales during the period -
between December 1973 and May 31,
1975. As a result of this audit, the ERA
issued a Proposed Remedial Order
(PRO) in 1984 alleging that Adams had
not complied with the refiner price
regulations in its refined product sales.?

On October 21, 1985, Adams entered
into a consent order with the DOE
resolving issues of its alleged violation -
of the DOE regulations between
December 1973 and January 1981 (the
consent order period). Without
admitting any violations of these
regulations, Adams agreed to remit
monies to the DOE under the provisions
of the consent order. On February 20,
1990, the DOE obtained a consent
judgment from the U.S. District Court for
the Western District of Oklahoma
enforcing the 1985 consent order. On
February 28, 1990, the DOE received a
compromise settlement from Adams
resolving issues of Adams’ adherence to
the 1985 consent order and the 1990
consent judgment.

Since $42,580.02 in interest has
accrued, as of January 31, 1991, on the
$105,000.00 remitted under the
compromise settlement, a total of
$147,580.02 is available for disbursement
pursuant to the compromise settlement.
These funds are held in an interest-
bearing escrow account as the
Department of the Treasury awaiting a
determination of their proper
disposition.

II. Jurisdiction and Authority

The regulations codified in subpart V
establish general guidelines which the
OHA may utilize in formulating and
implementing a distribution plan for
funds received as a result of an
enforcement action. A more detailed
treatment of Subpart V and the )
authority of the OHA to design refund
procedures may be found in Office of
Enforcement, 8 DOE { 82,508 (1981) and
in Office of Enforcement, 8 DOE { 82,597
(1981) (Vickers).

2 In December 1979, John R. Adams pled guilty to
an Information filed in the U.S. District Court for the
Western District of Oklahoma relating to his
violation of the petroleum price regulations in
twenty specific 1974 transactions.
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We have considered the ERA's
petition for the implementation of refund
procedures under the Subpart V
mechanism with respect to the Adams
settlement monies and have determined
that such refund procedures are
appropriate. This Proposed Decision and
Order establishes the OHA'’s tentative
plan to distribute these funds.

IIL. Proposed Refund Mechamsm and
Refund Period.

The 1985 consent order and
subsequent court actions between the
DOE and Adams settled issues of
Adams’ alleged violation of regulations
governing the pricing of refined
petroleum products. These issues were
based upon a 1984 PRO alleging that
Adams did not properly calculate its
refined product selling prices under the
refiner price rule. Since no information
in the enforcement record indicates that
Adams participated in the refining,
processing, or reselling of crude oil and
Adams' alleged violations were solely
attributable to refined product
operations, all of the Adams seitlement
funds will be made available for
distribution to persons who purchased
Adams refined petroleum products.

We propose that applications in this
refund proceeding be based solely on
purchases of covered Adams petroleum
products made between December 1,
1973 and May 31, 1975 (the *“refund
period”). This refund period represents
the period of Adams’ operations audited
by the ERA and during which Adams'’
alleged regulatory violations occurred.
Even though the 1985 consent order
covered a duration longer than the
proposed refund period, we believe that
the refund peried should reflect the
isolated pattern of Adams’ alleged
violations. Accord Cloyce K. Box, 15
DOE 185,001 (1986) (Box) (refund period
restricted to the 4% months during
which the alleged violations
transpired.) ®

IV. Proposed Refund Procedures

We propose to implement a two-stage
refund procedure for the Adams
settlement funds. Purchasers of refined
petroleum products from Adams during
the refund penod may file Applications
for Refund in the initial stage, and any
monies remaining after the payment of
all valid first-stage claims will be
dispersed to the state governments for
indirect restitution. Our experience with
Subpart V refund proceedings indicates
that potential claimants will consist of -

3 Cloyce K. Box was a business associate of John
R. Adams, and the alleged underlying the Box
special refund proceeding were substantially the
same as those underlying this Decision;

(1) end-users, {2) regulated entities, such
as public utilities, and cooperatives, and
(3) retailers, resellers, and refiners of
petroleum products (hereinafter
collectively referred to as “resellers").

The only purchasers of Adams
petroleum products during the refund -
period which are ineligible for refunds
are those parties identified in the
enforcement record as having
participated with Adams in its alleged
violations.* Since the Adams settlement
monies are intended for those injured by
Adams' alleged overcharges, we do not
believe that it would be appropriate to -
compensate parties who may have
themselves participated in and
benefitted from the alleged overcharges
covered by the Adams settlement. See
Box at £8,002. Additionally, the stricture
against “unclean hands” in the equitable
subpart V refund proceedings prevents
the parties described above from
receiving Adams settelement funds. Id.

A. Claims Based on Alleged
Overcharges

In order to receive a refund, each
claimant will be required to submit a
schedule of its monthly refined
petroleum product purchases from
Adams during the December 1, 1973
through May 31, 1975, refund period. If
the petroleum products were not
purchased directly from Adams, the
claimant must establish that they
originated with Adams. Unless a reseller

" claimant elects to utilize the injury

presumptions described below, it will be
required to submit a detailed showing
that it was injured by Adams' alieged
overcharges. The two distinct elements
generally required in such an injury
showing are (1) the existence of “banks"

of unrecovered increased product costs .

by a reseller claimant in excess of the
refund sought, ® and (2) evidence that

¢ The companles and individuals linked to
Adams’ alleged violations and, thereby prohihited
from recelving Adams refund monies are as follows:
CLB Enterprises, Inc.—Dan Baxter; Consolidated
Materials, Inc.—Boyce Box; OKC Corporation—
Cloyce K. Box; OKC Trading Company—Carl
Lavery; Quality Oil—Jean Parker; Stonewalk
Corporation—Phil Parker.

¢ Claimants which have previously obtained
refunds in other refund proceedings should deduct
those refunds from any cost banks submitted in this
refund proceeding. See Husky Oil Co./Metro Oil
Products, Inc., 16 DOE 185,090 at 88,179 (1987).
Additionally, a claimant attempting to show injury
may not receive a refund for any month in which it
has a negative accumulated cost bank (for the
petroleum product) or for any prior month. See
Standard Oil Co, (Indiana)/ Suburban Propane Gas
Corp., 13 DOE 85,030 at 88,082 (1985). If a claimant
no longer has records of its banked costs, the OHA
may use its discretion to permit the calimant to
approximate those costs banks. See Guld Qil Corp./
Sturdy Oil Co., 15 DOE 185,187 [1988).

market conditions prevented the reseller
claimant from raising its prices to pass
through the costs of the alleged
overcharges. See Vickers Energy Corp./
Hutchens Oil Co. Inc., 11 DOE. {85,070 at
88,105 (1983). The second element of the
injury showing could be a
demonstration that the company
suffered a competitive disadvantage as
a result of its purchases from Adams.
See National Helium Corp./Atlantic
Richfield Co., 11 DOE {85,257 (1984},
affirmed sub nom. Atlantic Richfield Co.
v. DOE, 618 F. Supp. 1199 (D. Del. 1985).

1. Use of Presumptions

The use of certain presumptions
permits claimants to participate in
refund proceedings without incurring
burdensome expenses, and aids in the
efficient evaluation of refund claims.
See, e.g., Texaco Inc., 20 DOE {85.147
(1990). The use of presumptions in
refund cases is specifically authorized
by the pertinent subpart V regulations at
10 C.F.R. 205.282(e). Accordingly, we
propose to adopt the presumptions
described below.

a. Calculation of Refunds. We will
adopt a presumption that the alleged
overcharges were dispersed equally in
all of Adams' sales of regulated
{covered) refined petroleum products
during the refund period and, thereby,
refunds will be made on a per gallon, or
“volumetric,” basis.?

- In the absence of other information, a
volumetric refund is appropriate
because the petroleum price regulations
generally required a regulated company
to account for increased costs on a
company-wide basis in establishing its
prices.

Under this volumetric method, a
claimant's “allocable share” of the
settlement fund is equal to the number
of gallons of covered petroleum products
which it purchased from Adams during
the refund period multiplied by the per
gallon (volumetric) refund amount.” In

¢ If an individual claimant believes that it was
injured by more than its volumetric share, it may
elect to forego this presumption and file a refund
application based upon a claim that it suffered a
disproportionate share of Adams' alleged
overcharges. See. e.g., Mobil Oil Corp./The
Atchison, Topeka and Santa Fe Ratlway Co., 20
DOE { 85,788 (1990); Mobi! Oil Corp./Marine Corps
Exchange Service, 17 DOE { 85,714 (1988). Such a
claim will only be granted if the claimant makes &
persuasive showing that it was “overcharged” by a
specific amount, and it absorbed those overcharges.
See Panhandle Eastern Pipeline Co./Western
Petroleum Co., 19 DOE § 85,705 (1989). To the
Degree that a claimant makes this showing, it will
recelve an above-volumetric refund. -

7 The pctroleum products sold by Adams which
were subject to the petroleum price regulations and
their respective decontrol dates are as follows:
Liquid Asphalt—-Apnl 1, 1974; Residual Fuel Oil—

Continued
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the present refund proceeding, we have
computed the per gallon refund amount
to be $0.00093.8 Using this volumetric
amount, a claimant would be eligible for
a refund of $930 per one million gallons
purchased. In addition to this principal
refund, a claimant whose application is
granted in this refund proceeding will
receive a pro rata share of the interest
that has accrued on the Adams
settlement fund since the time of its
deposit in the appropriate escrow
account.?

We also propose to adopt varions
presumptions concerning a claimant's
injury, which are listed below.

b. End-Users In accordance with prior
subpart V refund proceedings, we
propose to adopt the presumption that
end-users of Adams petroleum products,
whose businesses are unrelated to the
petroleum industry, were injured by
Adamsg' alleged overcharges. See, e.g.,
Texas Ot and Gas Corp., 12 DOE §
85,069 at 88,200 (1984) (TOGCQ). Unlike
the regulated companies inthe
petroleum industry, end-users generally
were not subject to the petroleum price
regulations during the refund period,
and they were not required to keep
records justifying selling price increases
by reference to petroleum cost
increases. Therefore, evaluation of the
impact of the alleged overcharges on the
prices of the end-users’ goods and
services would be beyond the scope of
this refund proceeding. See TOGCO at
88,209. Accordingly, we propose that
end-users will only be required to
establish their purchase volumes of
covered Adams petroleum products
during the refund period to make
sufficient showings that they were
injured by the alleged overcharges.

¢. Regulated Bodies and Cooperatives
We propose that a claimant whose
prices for goods and services are
regulated by a governmental body (e.g,
public utilities), or an agricultural
cooperative, will only need to submit

June 1, 1978; No. 2 Fuel Qil—July 1, 1876; Jet Fuel—
February 286, 1979; Motor Gasoline—]anuary 28,
1981,

8 We obtained the per gallon refund figure by
dividing the principal portion of the Adams.
settlement fund {$105,000.00) by the apraximate
volume of refined petroleum products sold by
Adams between the beginning of the refund period
(December 1, 1973} and the earlier of the end of the
refund period (May 31, 1975) or the date of decontrol
for each relevant product (113,000,000 gallons).

© As in prior cases, we propase to establish a
minimum principal refund amount of $15. In this
determination, any potential claimant purchasing
less than 16, 190 gallons of petroleum products from
Adams would have an allocable share of less than
$15. We have found that the cost of processing
claims in which refunds of less than $15 are sought
outweighs the restitutionary benefits in those
instances. See Exxon Corp., 17 DOE { 85,590 at
89,150 (1988) {Exxon}.

documentation of its purchases, or those
of its members in the case of a
cooperative, in order to receive a full
volumetric refund. However, a regulated
company or a cooperative will be
required to certify that it will (1) pass
any refund received through to its
customers or member-customers, {2}
explain the manner in which it plans to
provide this restitution to its customers
or members, and (3) notify the
appropriate regulatory or membership
body of the receipt of a refund. See
Exxon at 89,150. These requirements are
based upon the presumption that a
regulated firm or cooperative would
have routinely passed any overcharges
through to its purchasers and, therefore,
should pass any refunds resulting from
the alleged overcharges to its customers
and member-customers, respectively.
Accordingly, these firms will not be
required to make detailed
demonstrations of injury to receive
refunds.1?

d. Retailers, Resellers, and Refiners—
i. Small Claims Presumption We
propose the adoption of a “small
claims” presumption that a retailer,
reseller, or refiner claimant which resold
Adams petroleum products and
possesses an allocable share of the
settlement fund of $5,000 or less,
exclusive of interest, was injured by the
alleged overcharges. Under the small
claims injury presumption, such a
claimant will not be required to submit
evidence of injury beyond
documentation of its purchase volume of
covered Adams petroleum products. See
TOGCO at 88,210. This presumption is
based on the fact that the considerable
expense which may be involved in a
detailed injury showing may exceed the
potential refund for many of the smaller
claimants. Therefare, the absence of
simplified refund procedures for small
claims could deprive injured parties of
their possibility of obtaining refunds.
Furthermore, the use of the small claims
injury presumption is desirable because
it expedites the OHA’s evaluation of the
large number of routine refund claims
expected.}!

ii. Mid-Level Claims Presumption—
Additionally, a retailer, reseller, or
refiner claimant whose allocable share
of the Adams settlement fund exceeds

10 A cooperative’s purchases of Adams petroleum
products which were subsequently resold to non-
members will be treated in a manner consistent
with purchases made by other resellers. See Total
Petroleum, Inc./Farmers Petroleum Cooperative,
Inc. 19 DOE { 85,215 (1988).

11 In order to be considered under the small
claimg injury presumption, a retailer, reseller, or
refiner applicant must have purchased lesa than
5,378,344 gallons of Adams petroleum products
during the refund period.

$5,000, exclusive of interest, may elect to
receive either $5,000 or 40 percent of its
allocable share, whichever is greater,
also exclusive of interest.1? The use of
this presumption reflects our belief that
the mid-level claimants were likely to
have experienced some injury as a
result of Adams® alleged overcharges.
See Total Petroleum, Inc., 17 DOE {
85,542 at 89,050 (1988). In some prior
refund proceedings, we determined
product-specific levels of injury through
detailed evaluations. See, e.g.. Getty Oil
Co., 15 DOE { 85,064 (1986). However, in
Gulf Oil Corp., 18 DOE { 85,381 at 88,737
(1987) (Gulf), we determined that it was
better to adopt a single presumptive
levetl of injury for all mid-level claimants
of 40 percent for all covered petroleum
praducts which they purchased.

We believe that the method used in
the Gulf determination is sound and,
accordingly, we propose to adopt, in the
present refund proceeding, a 40 percent
presumptive level of injury for all mid-
level claimants in all of their covered
purchases. A claimant seeking a refund
under the mid-level injury presumption
will only be required to establish its
purchase volume of covered Adams
petroleum products te be eligible for &
refund of $5,000 or 40 percent of its
allocable share, whichever is greater.t3

iii. Spot Purchasers—We propose to
adopt a rebuttable presumption that &
retailer, reseller, or refiner claimant
which only made spot purchases from
Adams did nat sustain injury as a result
of those purchases. As we have stated
in prior Decisions, spot purchasers
generally had considerable discretion in
the timing and location of their
purchases and, therefore, would not
have made the purchases at increased
prices unless they were able to pass
through the full amount of their
supplier's selling price to their
downstream customers. See, e.g.,
Vickers at 85,396-97. Accordingly, a
spot purchaser applicant must submit
specific and detailed ~vidence to rebut
the spot purchaser presumption of non-

12 Under the mid-level injury presumption, a
claimant which purchased between 5,376,344
gallons and 13,440,860 gallons of Adams petroleum
products would be eligible to receive a principal
(exclusive of interest) refund a $5,000. A claimant
purchasing more than 13,440,860 gallons of
petroleum products would be ehglble for a principal
refund equal to 40 percent of its allocable share.

‘13 A claimant who attempts to make a detailed
{njury showing in arder to obtain 100 percent of ita
allocable share but, rather, provides evidence
leading us to conclude that it passed through all of
the alleged overcharges, or that it was injured to a
lesser degree than is presumed herein, may not
necessarily receiva a full refund under an injury
presumption. Instead, such a claimant may receive a
refund reflecting the level of injury established in its
application..
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injury and to establish the degree to
which it was injured in its spot
purchases from Adams.*

B. Allocation Claims

We may also receive claims based
upon Adams’ alleged failure to supply
petroleum products that it was obligated
to supply under the DOE allocation
regulations. 10 CFR part 211. Any such
applications will be evaluated with
reference to the standards established in
Supart V implementation cases such as
Office of Special Counsel, 10 DOE
1 85,048 at 88,220 (1982), and in specific
refund cases such as Mobil Oil Corp./
Aromalene Qil Co., 20 DOE { 85,155
(1990); Mobil Oil Corp./Reynolds
Industries, Inc., 17 DOE { 85,608 (1988).
These standards generally require an
allocation claimant to demonstrate (1)
the existence of a supplier/purchaser
relationship with the consent order firm,
(2) the likelihood that the consent order
firm violated the DOE allocation
regulations by not supplying the
claimant with petroelum products as
required by 10 CFR part 211, (3) a
contemporaneous complaint to the DOE,
or other evidence that the claimant
contemporaneously sought redress, with
respect to the alleged allocation
violation, and (4) the occurrence and
degree of injury that it sustained as a
result of this alleged violation.

In evaluating whether allocation
claims meet these standards, we will
consider various factors. For example,
we will seek to obtain as much
information as possible concerning the
DOE's treatment of any
contemporaneous complaints made by
the claimant. We will also look at any
defenses to the alleged allocation
violation by Adams. See Marathon
Petroleum Co./Research Fuels, Inc., 18
DOE { 85,575 (1989), action for review
pending, No. CA3-89-2983G (N.D. Tex.
filed November 22, 1989). In evaluating a
claimant’s injury from an alleged
allocation violation, we will consider
the effect of the alleged violation on its
entire business operation, with
particular attention to the volume of
petroleum products which it received
from suppliers other than Adams. In
determining the amount of any
allocation refund, we will utilize any
available information regarding the
portion of the Adams settlement fund
that the DOE, and its predecessors,
generally attributed to alleged allocation

!4 In other refund proceedings, we have stated
that spot purchaser applicants wishing to rebut the
spot purchaser presumption should demonstrate
that they made the spot purchases in order to fulfill
obligations to their base period customers and
resold the petroleum products at a loss.

violations and to the specific allocation
violation alleged by the claimant.
Finally, since the consent order
underlying the Adams fund was the
result of a negotiated settlement of the
issues identified in the enforcement
action against Adams and the amount of
the settlement fund is less than Adams'
potential liability under that action, we
will prorate allocation refunds whch
would otherwise be disproportionately
large in relation to the settlement fund.

C. Distribution of Funds Remaining
After the First Stage

We propose that any funds remaining
in the Adams settlement fund after the
payment of all valid first-stage claims be
distributed in accordance with the
provisions of the Petrocleum Overcharge
Distribution and Restitution Act of 1986
(PODRA), 15 U.S.C. 4501-7. PODRA
requires that the Secretary of Energy
annually determine the amount of oil
overcharge funds that will not be
needed to meet the claims of injured
parties in Subpart V refund proceedings
and make those funds available to state
governments for use in four identified
energy conservation programs. The
Secretary has delegated these duties to
the OHA, and any funds in the Adams
fund that the OHA determines will not
be required for direct restitution to
injured customers will be distributed in
accordance with the procedures
established in PODRA.

It is Therefore Ordered That:

The refund amounts remitted to the
Department of Energy by John R. Adams
and J.R. Adams Oil Company pursuant
to the February 28, 1990, compromise
settlement and deposited in Consent
Order No. 660H00060 shall be
distributed in accordance with the
foregoing Decision and Order.

[FR Doc. 91-5293 Filed 3-5-91; 8:45 am)
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-3911-6]

Agency Information Collection
Activities Under OMB Review .

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Management and Budget
(OMB) for review and comment. The

ICR describes the nature of the
information collection and its expected
cost and burden.

DATES: Comments must be submitted on
or before April 5, 1991.

FOR FURTHER INFORMATION CONTACT:
Sandy Farmer at EPA, (202) 382-2740.

SUPPLEMENTARY INFORMATION:
Office of Air and Radiation

Title: NESHAP for Nuclear Regulatory
Commission Licensees {EPA ICR #
1580). This ICR requests approval for a
new collection.

Abstract: The Office of Radiation
Programs will survey NRC licensed
facilities in June 1991, to determine
whether the NRC program provides an
ample margin of safety to members of
the general public residing near these
facilities. EPA will use the information
to estimate the maximum individual
radiation dose. Based on that estimate,
EPA will determine whether the
regulatory program established by the
NRC provides an ample margin of safety
to protect the public health or whether
EPA must promulgate regulations
establishing a standard for radionuclide
emissions from NRC licensed facilities.
The information to be collected from
each building that handles unsealed
radionuclides at the NRC facility
includes: principal activities at facility,
building dimensions, stack/vent
parameters, types of residents and
businesses at the facility, and estimates
or measures of the radionuclide
emissions from each stack/vent.

Burden statement: The public
reporting burden for this collection of
information is estimated to average 33
hours per response, including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Respondents: Facilities licensed by
the Nuclear Regulatory Commission.

Estimated number of respondents:
670.

Estimated total annual burden on
respondents: 22,110,

Frequency of collection: one time.

Respondents: Facilities licensed by
the Nuclear Regulatory Commission.

Send comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden, to:
Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy

Branch (PM-223Y), 401 M Street, SW.,

Washington, DC 20460

and
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Nicolas Garcia, Office of Management
and Budget, Office of Information and
Regulatory Affairs, 725 17th St.,, NW.,,
Washington, DC 20530.

Dated: February 27, 1991,

Paul Lapsley,

Director, Regulatory Management Divisian.

[FR Doc. 91-5258 Filed 3-5-91; 8:45 am]

BILLING CODE 6560-50-M

[FRL~-3911-7]

Acid Rain Advisory Committee; Open
Meeting

SUMMARY: In Angust of 1990, the U.S.
Environmental Protection Agency gave
notice to the establishment of an Acid
Raid Advisory Committee (ARAC)
which would provide advice to the
Agency on issues related to the
development and implementation of the
requirements of the Acid Deposition
Control title of the Clean Air Act
Amendments of 1990.

OPEN MEETING DATES AND ADDITIONAL
INFORMATION: Notice is hereby given
that the Acid Rain Advisory Committee
will hold an open meeting from 8 a.m. to
5 p.m. on March 20, 21, and 22 at the
Ramada Renaissance Hotel, Washington
Dulles, 13869 Park Center Road,
Herndon, VA 22071 (703) 478-2900. At its
first meeting, ARAC established four
subcommittees: Allowance Trading and
Tracking, Permits and Technology,
Emissions Monitoring, and Energy
Conservation and Renewables. 1t is
anticipated that on March 20 and for a
half day on March 21, these
subcommittees will meet to discuss and
frame issues related to their areas of
assignment. The subcommittee will meet
concurrently in different rooms. Seating
in those rooms will be limited and
publicly available on a first come, first
serve basis. It is anticipated that on the
afternoon of March 21 and on March 22,
the full committee will meet to hear
presentations and engage in discussions
on issues developed in the
subcommittees.

INSPECTION OF COMMITTEE DOCUMENTS:
All documents for this meeting,
including a more detailed meeting
agenda will be publicly available in
limited numbers at the meeting.
Thereafter, these documents together
with related documents prepared for
previous ARAC meetings will be
available in the EPA Air Docket Number
A-90-39 in room 1500 of EPA
headquarters, 401 M Street SW.,
Washingtor, DC. Hours of inspection
are 8:30 to 12 naor and 1:30 to %3¢ p.m.,
Monday through Friday.

DATES OF FUTURE ARAC MEETINGS:
ARAC will hold its fifth meeting on
April 29, 30, and May 1, 1981. This
meeting will also be held at the Ramada
Renaissance Hotel in Herndon, Virginia.
FOR FURTHER INFORMATION CONTACT:
Concerning ARAC or its activities,
please contact Mr. Paul Horwitz,
Designated Federal Official to the
Committee at (202) 475-9400; fax, (202)
252-0892, or by mail at USEPA, Acid
Rain Division (ANR 445}, Office of Air
and Radiation, Washington, DC 20460.
Dated: February 28, 1991.
Eileen B. Claussen,
Director, Office of Atmospheric and Indoor
Air Programs, Office of Air and Rad’iation.
[FR Doc. 91-5257 Filed 3-5-91; 8:45 am}
BILLING CODE 6560-50-M

[OPP-30315; FRL 3878-3]

TPTH: Deletion of Uses and Directions
for Use on Carrots

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of intent.

SUMMARY: This notice announces that
Griffin Corporation, Hoechst Celanese,
M T Chemicals Inc., and Wesley
Industries Inc., the sole registrants of the
technical active ingredient TPTH, have
requested to amend their registrations of
TPTH Technical products by deleting all
uses and directions for use on carrots.
Notice is hereby given of the intent of
the Environmental Protection Agency to
approve the proposed amendments. EPA
is at this time soliciting comments on the
proposed amendments.

DATES: Written comments must be
submitted on or before April 5, 1991.

ADDRESSES: Send three copies of your
written comments identified by the
docket control number 30315, to: Public
Docket and Freedom of Information
Branch, Field Operations Division
(H7504C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. In
person, deliver comments to: Rm 246,
CM # 2, 1921 Jefferson Davis Highway,
Arlington, Virginia.

FOR FURTMER INFORMATION CONTACT: By
mail: Eric Feris, Special Review and
Reregistration Division (H7508C),
Environmental Protection Agency, 401 M
St. SW., Washington, DC 20460. Office
location: Reregistration Braneh, Crystal
Station 1, WF33G5, 2800 Crystal Drive,
Arlington, Virginia. By telephone, call
through the Federal Information Relay
Service at 1-800-877-8339. When the
operator answers, ask to call Eric Feris
at (703) 308-8048.

- SUPPLEMENTARY INFORMATION: TPTH is

the commenly accepted name for
triphenyltin hydroxide. It is a member of
the organotin family and is also known
as Fentin hydroxide and
hydroxytriphenyltin. TPTH was first
developed for agricultural use asa
fungicide and miticide by the
Thompson-Hayward Agriculture and
Nutrition Co., since purchased by
Uniroyal Ine. TPTH is available as a 96
percent active ingredient technical
product for formulating TPTH end-use
products. Technical TPTH is produced
by Griffin Corporation, Hoechst
Celanese, M T Chemicals, and Wesley
Industries Inc. under the trade names
TPTH Technical (96 percent}, and
Wesley Technical Triphenyltin
Hydroxide (96 percent}. TPTH is
primarily used in the formulation of
fungicide/miticide products for use on
crop areas.

Griffin Corporation, Hoechst
Celanese, M T Chemicals, and Wesley
Industries, producers of the technical
grade of the active ingredient TPTH
have requested to amend their
registrations of TPTH Technical and
Wesley Technical Triphenyltin
Hydroxide by deleting all uses and
directions for use on carrets. EPA
intends to approve the request. Since
these are the sole registrants of the
technical grade TPTH there will no
longer be a manufacturing use product
available from which te formulate any
registered use products for TPTH on
carrots. End-use registrants are being
notified by certified mail that their
generic data exemption will be revoked
and they will be given the opportunity to
generate data in support of this use.
Should any registrant wish to put the
use of carrots back on their TPTH label
al a later date, the registrant must duly
apply for a label amendment and the
EPA must review the request and make
a determination of the acceptability of
the request based on the risks and
benefits of such an amendment.

EPA is now soliciting comments on
the proposed amendments. Interested
persons are invited to submit their
written comments to the address given
abave.

Dated: February 19; 1991.

Allan A. Abramson,

Director, Special Review and Reregistration
Division, Office of Pesticide Programs.

[FR Doc. 914917 Filed 3-5-91; 8:45 am]
BILLING CODE 6580-50-F
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[OPTS-44565; FRL 3881-6]

TSCA Chemical Testing; Receipt of
Test Data

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
receipt of test data on methyl ethyl
ketoxime (MEKO) (CAS No. 96-29-7},
submitted pursuant to a final test rule.
Test data was also submitted on
octamethylcyclotetrasiloxane (OMCTS)
(CAS No. 556-57-2), pursuant to a
testing consent order. All data were
submitted under the Toxic Substances
Control Act (TSCA). Publication of this
notice is in compliance with section 4(d)
of TSCA.

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director,
Environmental Assistance Division (TS~
799), Office of Toxic Substances,
Environmental Protection Agency, Rm.
E~543B, 401 M St., SW,, Washington, DC
20460, (202) 554-1404, TDD (202) 554
0551.

SUPPLEMENTARY INFORMATION: Section
4({d) of TSCA requires EPA to publish a
notice in the Federal Register reporting
the receipt of test data submitted
pursuant to test rules promulgated under
section 4{a) within 15 days after it is
received. Under 40 CFR 790.60, all TSCA
section 4 consent orders must contain a
statement that results of testing
conducted pursuant to these testing
consent orders will be announced to the
public in accordance with section 4(d}.

I. Test Data Submissions

Test data for MEKO were submitted
by the Industrial Health Foundation,
Inc., pursuant to a test rule at 40 CFR
799.2700. They were received by EPA on
February 5, 1991. The submissions
describe a teratology study in rats and
in rabbits. Developmental toxicity
testing is required by this test rule. This
chemical is sold primarily as a
nonreactive antiskinning agent in alkyd
surface coating and paints. It is also

used as a blocking agent for isocyanates
and siloxanes.

Test data for OMCTS were submitted
by the Silicones Health Council on
behalf of the test sponsors and pursuant
to a consent order at 40 CFR 799.5000.
They were received by EPA on February
13, 1991. The submissions describe the
determination of the biodegradability in
a sediment/soil microbial system.
Chemical fate testing is required by this
consent order. This chemical is used
primarily as an intermediate in the
production of polydimethylsiloxane.

EPA has initiated its review and
evaluation process for these data
submissions. At this time, the Agency is
unable to provide any determination as
to the completeness of the submissions.

1I. Public Record

EPA has established a public record
for this TSCA section 4(d) receipt of
data notice {docket number OPTS-
44565). This record includes copies of all
studies reported in this notice. The
record is available for inspection from 8
a.m. to 12 noon, and 1 p.m. to 4 p.m.,
Monday through Friday, except legal
holidays, in the TSCA Public Docket
Office, Rm. NE-G004, 401 M St., SW.,
Washington, DC 20460.

Authority: 15 U.S.C. 2603.

Dated: February 22, 1991.

James B. Willis,

Acting Director, Existing Chemical
Assessment Dijvision, Office of Toxic
Substances.

[FR Doc. 91-5259 Filed 3-5-91; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL ELECTION COMMISSION
[Notice 1991-1]

Filing Dates for the Massachusetts
Special Elections
AGENCY: Federal Election Commission.

ACTION: Notice of filing dates for special
elections.

SUMMARY: Massachusetts has scheduled
special elections on April 30, 1891, and
June 4, 1991, in the First Congressional
District to fill the seat of the late Silvio
Conte.

Committees required to file reports in
connection with the Special Primary
Election should file a 12-day Pre-Primary
Report by April 18, 1991. Committees
required to file reports in connection
with both the Special Primary and
Special General Election to be held on
June 4, 1991, must file a 12-day Pre-
Primary Report, a 12-day Pre-General
Report by May 23, 1991, and a Post-
General Report by July 5, 1991.

FOR FURTHER INFORMATION CONTACT:
Ms. Bobby Werfel, Public Information
Office, 999 E Street, NW., Washington,
DC 20463, Telephone: (202) 376-3120;
Toll Free (800) 424-9530.

SUPPLEMENTARY INFORMATION: All
principal campaign committees of
candidates in the Special Primary
Election and all other political
committees not filing monthly which
support candidates in the Special
Primary shall file a 12-day Pre-Primary
Report by April 18, 1991, with coverage
dates from the last report filed through
April 10, 1991. Committees, other than
monthly filers, which are involved in
only the Special Primary, must also file
a Mid-year Report due July 31, 1991,
with coverage dates from April 11, 1991,
through June 30, 1991.

All principal campaign committees of
candidates in the special general
election and all other political
committees not filing monthly which
support candidates in this election shall
file a 12-day Pre-General election report
due on May 23, 1991, with coverage
dates from April 11, 1991, through May
15, 1991, and a Post-General election
report due on July 5, 1991, with coverage
dates from May 16, 1991 through June 24,
1991. Such committees must also file a
Mid-Year report due July 31, 1991, with
coverage dates from June 25, 1991
through June 30, 1991.

CALENDAR OF REPORTING DATES FOR MASSACHUSETTS SPECIAL ELECTIONS
All commilttees involved in the Special Primary (4/30) must file:

Reg./cert.
Report Period covered ? mailing Filing date
date 2
Pre-primary 1/1/91-4/10/91 4/15/91 4/18/91
Mid-year 4/11/91-6/30/91 7/31/91 7/31/91
Alt committees involved in the special primary (4/30) amd special general (6/4) must file:

Pre-primary 1/1/91-4/10/91 4/15/91 4/18/91
Pre-general 4/11/91-5/15/91 5/20/91 6/23/91
Post-general 5/16/91-6/24/91 7/5/91 7/5/91
Mid-year 6/25/91-6/30/91 7/31/91 7/31/91

1 The period begins with the close of books of the last report filed by the committee. If the committee has filed no previous reports, the period begins with the

date of the committee’s first activity.

2 Reports sent by registered or certified mail must be postmarked by the mailing date; otherwise, they must be received by the filing date.
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Dated: February 27, 1991.
John Warren McGarry,
Chairman, Federal Election Commission.
|FR Doc. 91-5249 Filed 3-5-91; 8:45 am]
BILLING CODE 6715-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

California

[FEMA-894-DR] Amendment to Notice of a
Major Disaster Declaration

AGENCY: Federal Emergency
Management Agency.

ACTION: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the State of
California (FEMA-894-DR), dated
February 11, 1991, and related
determinations.

DATED: February 15, 1991.

FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.

NOTICE: The notice of a major disaster -
for the State of California, dated
February 11, 1991, is hereby amended to
include the following areas among those
areas determined to have been
adversely affected by the catastrophe
declared a major disaster by the
President in his declaration of February
11, 1991:

The counties of Stanislaus Tehama for
Disaster Unemployement Assistance.

(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)

Grant C. Peterson,

Associate Director, State and Local Programs
and Support, Federal Emergency
Management Agency

{FR Doc. 915261 Filed 3-56-91; 8:45 am])
BILLING CODE 6718-02-M

[FEMA-891-DR]

Indiana: Amendment to Notice of a
Major Disaster Declaration

AGENCY: Federal Emergency
Management Agency.

ACTION: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the State of
Indiana (FEMA-891-DR), dated January
5, 1991, and related determinations.

DATED: February 22, 1991.

FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.

NOTICE: The notice of a major disaster
for the State of Indiana, dated January 5,
1991, is hereby amended to include the
following areas among those areas
determined to have been adversely
affected by the catastrophe declared a
major disaster by the President in his
declaration of January 5, 1991:

Lake County for Individual Assistance and
Public Assistance; and Marshall County for
Public Assistance (previously designated for
Individual Assistance).

(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)

Grant C. Peterson,

Associate Director, State and Local Programs
and Support, Federal Emergency
Management Agency.

[FR Doc. 81-5262 Filed 3-5-91; 8:45 am]
BILLING CODE 6718-02-M

[FEMA-864-DR1]

Hawaii: Disaster and Emergency Areas

AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: The Federal Emergency
Management Agency (FEMA) is
removing the time restriction imposed
by the Individual and Family Grant
(IFG) program for the Presidentially-
declared disaster FEMA-864-DR~-
Hawaii. This action is necessary
because the flow of lava from the
Kilauea volcano continues. FEMA is
extending indefinitely the time limit
until the lava flow stops and to enable
all grant award and administrative
activities to be completed.

FOR FURTHER INFORMATION CONTACT:
Sharon A. Hordesky, Office of Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472 Telephone: 202-
646-2778. :
SUPPLEMENTARY INFORMATION: Notice is
given of the decision of the Associate
Director, State and Local Programs and
Support Directorate, granting an
indefinite extension of time for the IFG
program, necessitated by the Kilauea
lava flow in Hawaii. The incident period
remains open, and the Kilauea lava flow
continues to impact the declared
disaster area and will endure for an
indefinite period of time. Because of

this, a determination has been made
that sufficient reason exists to grant an
indefinite extension to the State of
Hawaii for the IFG program.

Dated: February 28, 1991.
Grant C. Peterson,

_ Associate Director, State and Local Programs

and Support, Federal Emergency
Management Agency.

[FR Doc. 91-5263 Filed 3-5-91; 8:45 am)
BILLING CODE 6718-02-M

Advisory Committee of the National
Earthquake Hazards Reduction
Program (NEHRP): Open Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463, 5 U.S.C. App.),
announcement is made of the following
committee meeting:

Name: National Earthquake Hazards
Reduction Program (NEHRP} Advisory
Committee.

Dates of Meeting: April 2—3, 1991.

Place: Marriott Suites, 801 North Saint
Asaph Street, Alexandria, Virginia 22314.

Time: April 2—9 a.m. to § p.m.; April 3—8
a.m. to 12 p.m.

Proposed Agenda: The Committee will be
briefed on the National Earthquake Hazards
Reduction Program Plan draft and will
provide comment and input; the NEHRP
Advisory Committee will discuss their own

. plan of work for addressing the major issues

of NEHRP.

The meeting will be open to the public
with approximately ten seats available
on a first-come, first-served basis. All
members of the public interested in
attending the meeting should contact
Deborah O'Rourke at 202-646-2803.

Minutes of the meeting will be .
prepared by the Committee and will be
available for public viewing at the
Federal Emergency Management
Agency, Earthquakes and Natural
Hazards Programs Division, 500 “C"
Street, SW., room 625, Washington, DC.
Copies of the minutes will be available
upon request 30 days after the meeting.

Dated: February 27, 1991. :
Wallace E. Stickney,

Director, Federal Emergency Management
Agency.

[FR Doc. 91-5264 Filed 3-5-91; 8:45 am)]
BILLING CODE: 6718-21~M '

Board of Visitors for the National Fire
Academy; Notice of Open Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
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(Public Law 82-463), announcement is
made of the following committee
meeting:

Name: Board of Visitors for the National
Fire Academy.

Date of Meeting: April 21-22, 1991.

Place: National Association of State Fire
Marshals (NASFM) Annual Conference,
Marriott Hotel, 25 America's Cup, Newport,
Rhode Island.

Time: April 21—8 a.m.~12 p.m. (Quarterly
Meeting), 12 p.m.-1 p.m. (Field Survey
meeting with NASFM Board of Directors), 1
p.m.~4 p.m. {Quarterly Meeting). April 22—
9:45 a.m.-10 a.m. (Field Survey Meeting with
NASFM Conference Participants), 10 a.m.-12
p.m. (Quarterly Meeting).

Proposed Agenda: Old Business, New
Business, Field Survey Meeting.

The meeting will be open to the public
with seating available on a first-come,
first-serve basis. Members of the general
public who plan to attend the quarterly
meeting should contact the Office of the
Superintendent, National Fire Academy,
U.S. Fire Administration, 16825 South
Seton Avenue, Emmitsburg, Maryland,
21727 (telephone number, 301-447-1123)
on or before April 11, 1991.

Minutes of the meeting will be
prepared by the Board and will be
available for public viewing in the
Administrator's Office, U.S. Fire
Administration, Federal Emergency
Management Agency, 16825 South Seton
Avenue, Emmitsburg, Maryland 21727.
Copies of the minutes will be available
upon request 30 days after the meeting.

Dated: February 15, 1990.
Edward M. Wall,

Deputy Administrator, U.S. Fire
Administration. ‘

[FR Doc. 81-5265 Filed 3-5-91; 8:45 am]
BILLING CODE 6718-01—M

FEDERAL MARITIME COMMISSION
Items Submitted for OMB Review

The Federal Maritime Commission
hereby gives notice that the following
items have been submitted to OMB for
review pursuant to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3601, et
seq.)., as amended. Requests for
information, including copies of the
collection of information and supporting
documentation, may be obtained from
John Robert Ewers, Director, Bureau of
Administration, Federal Maritime
Commission, 1100 L Street, NW., room
12211, Washington, DC 20573, telephone
number {202) 523-5866. Comments may
be submitted to the agency and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503,
attention: Desk Officer for the Federal
Maritime Commission, within 15 days

after the date of the Federal Register in
which this notice appears.

Summary of Items Submitted for OMB
Review

The Non-Vessel-Operating Common

Carrier Amendments of 1990, Public Law

101-595, section 710 (1990
Amendments”) were enacted on
November 18, and became effective on
February 14, 1991. The 1990
Amendments require, inter alia, that
NVOCCs post a minimum bond of
$50,000 with the Commission, and that
every NVOCC not domiciled in the
United States appoint a resident agent
for service of process. The Commission
issued an Interim Rule to implement the
1990 Amendments on January 15, 1981,
which was scheduled to become
effective on February 14, 1891, After
receiving comments from all segments of
the industry citing various difficulties in
complying with the Interim Rule, the
Commission granted a 60-day exemption
from all requirements of the 1990
Amendments. The Commission also
stayed the effective date of its Interim
Rule until April 15, 1991.

OMB previously granted the
Commission an emergency 90-day
clearance of its Interim Rule through
May 1, 1991. The Commission now is
resubmitting its Interim Rule provisions
for OMB clearance under 5 CFR 1320.13.
Clearance is sought for various
implementing provisions contained in 46
CFR Parts 580, 581, and new part 583 as
follows:

48 CFR Part 580

Every NVOCC must state in its tariffs
the surety bond number and identity of
the surety company issuing the bond.
NVOCCs not domiciled in the U.S. must
also identify a resident agent. Every
common carrier accepting or
transporting cargo shall also ascertain
the identity and status of the shipper.
The Commission estimates an annual
respondent universe of 5242
respondents. Total estimated
respondent burden for this amendment
is 2788 manhours: 1,581 manhours to
designate an agent and furnish bonding
information; and 1,207 manhours to
identify shipper status. Total cost to the
Federal Government is estimated at
$17,632; total cost to respondents is
estimated at $212,915.

46 CFR Part 581

Shipper contract parties must certify
their shipper status and that of affiliates
entitled to receive service under the
contract. The Commission estimates a
respondent universe of 100, which is
comprised of 70 carriers and 30
conferences. Annual respondent burden

is estimated at 221 manhours. There is
no additional estimated annual cost to
the Federal Government; estimated
annual cost to respondents is $2,210.

46 CFR Part 583

Every NVOCC must file a surety bond
with the Commission in the amount of
$50,000. NVOCCs not domiciled in the
U.S. must designate and maintain
resident agents, and publish such
designations in tariffs. The Commission
estimates an annual respondent
universe of 5242 respondents. Total
estimated respondent burden for this
amendment is 61,610 manhours: 52,369
manhours to file initial surety bonds;
7,533 manhours to designate resident
agents and publish the information in
tariffs; and 1,708 manhours to file
replacement bonds and designate
replacement agents. Total initial cost to
the Federal Government is estimated at
$69,945, with an estimated annual cost
of $9,187 thereafter. Total initial cost to
respondents is estimated at $1,855,201,
with an estimated annual cost of $47,145
thereafter.

Joseph C. Polking,

Secretary.

[FR Doc. 91-5180 Filed 3-5-91; 8:45 am)
BILLING CODE 6730-01-M

Puerto Rico Ports Authority/Seaboard
Caribbean Terminal, Inc.; Agreement(s)
Filed

The Federal Maritime Commission
hereby gives notice that the following
agreement(s) has been filed with the
Commission pursuant to section 15 of
the Shipping Act, 1916, and section 5 of
the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC. Office of the Federal
Maritime Commission, 1100 L Street,
NW., room 10220. Interested parties may
submit protests or comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments and protests are found in
§ 560.602 and/or § 572.603 of title 46 of
the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Any person filing a comment or
protest with the Commission shall, at
the same time, deliver a copy of that
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document to the person filing the
agreement at the address shown below.

Agreement No: 224-003963-002.

Title: Puerto Rico Ports Authority/
Seaboard Caribbean Terminal, Inc.
Marine Terminal Agreement.

Parties: Puerto Rico Ports Authority
Seaboard Caribbean Terminal, Inc.

Filing Party: Mrs. Mayra N. Cruz
Alvarez, Contracts Supervisor, Puerto
Rico Ports Authority, G.P.0. Box 2829,
San Juan, P.R. 00936-2829.

Synopsis: The Agreement amends the
parties’ basic agreement to renew its
term for an additional 5-year period
expiring April 15, 1995. The Agreement
also increases: (1) The penalty fee from
$737.90 to $866.38; (2) the monthly rent
for exclusive use from $6,754.02 to
$9,038.79; and (3) the security
guarantee from $55,000 to $60,241.35.

By order of the Federal Maritime
Commission.

Dated: March 1, 1891.
Joseph C. Polking,
{FR Doc. 91-5235 Filed 3-5-81; 8:45 am]
BILLING CODE 6730-01-M.

NYSA-ILA; Filing and Effective Date of
Agreement

The Federal Maritime Commission
hereby gives notice that on February 26,
1991, the following agreement was filed
with the Commission pursuant to
section 5, Shipping Act of 1984, and was
deemed effective that date, to the extent
it constitutes an assessment agreement
as described in paragraph (d) of section
5, Shipping Act of 1984.

Agreement No.: 224—200063—608.
Title: NYSA-ILA Tonnage
Assessment Agreement.

Parties: New York Shipping
Association, Inc. International
‘Longshoremen’s Association, AFL-CIO.

Synopsis: The agreement amends the
parties' basic agreement to provide for a
reduction in the tonnage assessment
paid by ocean carriers in the Port of
New York and New Jersey, effective
March |, 1991.

By order of the Federal Maritime
Commission.

Dated: March 1, 1991.
Joseph C. Polking,
Secretary.
[FR Doc. 816236 Filed 3-5-91; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Agency Forms Under Review

February 28, 1991.

BACKGROUND: Notice is hereby given of
the submission of proposed information
collection to the Office of Management
and Budget (OMB) for its review and
approval under the Paperwork
Reduction Act (title 44 U.S.C. chapter 35)
and under OMB regulations on
Controlling Paperwork Burdens on the
Public (5 CFR part 1320). A copy of the
proposed information collection and
supporting documents is available from
the agency clearance officer listed in the
notice. Any comments on the proposal
should be sent to the agency clearance
officer and to the OMB desk officer
listed in the notice.

DATES: Comments on this proposed
revision to information collection are
welcome and should be submitted on or
before April 5, 1991.

FOR FURTHER INFORMATION CONTACT:

Federal Reserve Board Clearance
Officer—Frederick J. Schroeder—
Division of Research and Statistics,

"Board of Governors of the Federal
Reserve System, Washington, DC
20551 (202-452-3829).

OMB Desk Officer—Gary Waxman—
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office
Building, room 3208, Washmgton, DC
20503 (202-395-7340).

Request for OMB Approval to Revise
the Following Report

1. Report title: Report of Assets and
Liabilities of U.S. Branches and
Agencies of Foreign Banks.

Agency form number: FFIEC 002.

OMB Docket number; 7100-0032.

Frequency: Quarterly.

Reporters: U.S. branches and agencies
of foreign banks.

Annual reporting hours: 43,500.

Estimated average hours per
response: 18.75.

Number of respondents: 580.

Small businesses are not affected.

This information collection is
mandatory (12 U.S.C.
3105(b)(2),1817(a)(1) and (3), and
3102(b)) and is given partial confidential
treatment.

On a quarterly basis, all U.S. branches
and agencies of foreign banks {*U.S.
branches") are required to file detailed
schedules of assets and liabilities in the
form of a condition report and a variety
of supporting schedules. This balance
sheet information is used to fulfill the
supervisory and regulatory requirements
of the International Banking Act of 1978.
The data are also used to augment the -

bank credit, loan, and deposit
information needed for monetary policy
purposes. The report is collected and
processed by the Federal Reserve on
behalf of all three federal bank
regulatory agencies.

Most of the proposed revisions would
make the reporting requirements for U.S.
branches equivalent to those for U.S.
commercial banks in the Consolidated
Reports of Condition and Income (FFIEC
031-034; OMB No. 7100-0036). The
proposed changes to the FFIEC 002 for
June 1991 affect several existing
schedules and include the addition of a
new schedule that is intended to
improve the ability of the three federal
bank regulatory agencies to monitor the

involvement of U.S. branches in, and the

credit quality of, highly-leveraged
transactions (HLTs), both on an
individual U.S. branch and aggregate
basis. Information on the new schedule
would receive confidential treatment.

Other changes are proposed for the
deposit insurance assessments schedule
{Schedule O), which is completed only
by U.S. branches whose deposits are
insured by the FDIC. Items would be
added to collect data on accrued
interest payable on deposits. The
reporting frequency for items on the
amount of deposits by size of deposit
and on the number of deposit accounts
of more than $100,000 would be changed
from annually to quarterly. In addition, a
new item on the number of deposit
accounts of $100,000 or less would begin
to be collected annually as of June 30.
These changes would increase the
estimate of hours per response for the 55
insured U.S. branches by an average of
thirty minutes.

A new section (Part V) would be
added to the schedule for transactions .
with related institutions (Schedule M) to
collect information on off-balance sheet
transactions between the reporting U.S.
branch and other related depository
institutions, such as the head office of
the foreign bank or other branches of the
foreign bank. Similar to the treatment of
information in the other four parts of
Schedule M, information on this new
section would receive confidential
treatment.

Each of two items on the schedule for
commitments and contingencies .
(Schedule L) has two subitems in which
reporting U.S. branches are required to
provide information separately on gross
commitments or obligations to purchase
and sell particular types of contracts.
Deletion of the four rubitems is
proposed. :
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Board of Governors of the Federal Reserve
System, February 28, 1991 .

Jennifer }. Johnson,

Associate Secretary of the Board.

[FR Doc. 91-5203 Filed 3-5-91; 8:45 am)
BILLING CODE 6210-01-M

GENERAL SERVICES
ADMINISTRATION

Information Resources Management
Service: Federal Telecommunications
Standards

AcTioN: Notice of adoption of standard.

SUMMARY: The purpose of this notice is
to announce the adoption of a Federal
Telecommunications Standard (FED-
STD). FED-STD 1016,
“Telecommunications: Analog to Digital
Conversion of Radio Voice by 4,800 Bit/
second Code Excited Linear Prediction
(CELP)" is approved by the General
Services Administration and will be
published.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert M. Fenichel, Office of
Technology and Standards, National
Communications System, telephone
(703) 692-2124.

SUPPLEMENTARY INFORMATION:

1. The General Services
Administration (GSA) is responsible,
under the provisions of the Federal
Property and Administrative Services
Act of 1949, as amended, for the Federal
Standardization Program. On August 14,
1972, the Administrator of GSA
designated the National
Communications System (NCS) as the
responsible agent for the development of
telecommunications standards for NCS
interoperability and the non-computer
communication interface.

2. On September 22, 1989, a notice
was published in the Federal Register
(54 FR 39066) that a proposed Federal
Telecommunications Standard 1016
entitled “Telecommunications: Analog
to Digital Conversion of Radio Voice by
4,800 Bit/second Code Excited Linear
Prediction (CELP)” was being proposed
for Federal use.

3. The justification package as
approved by the Director, Office of
Science and Technology Policy (OSTP),
Executive Office of the President was
presented to GSA by NCS with a
recommendation for adoption of the
standard. These data are a part of the
public record and are available for
inspection and copying at the Office of
Technology and Standards, National
Communications System, Washington,
DC 20305-2010.

4. Interested parties may purchase the
standard from GSA, acting as agent for

the Superintendent of Documents.
Copies are for sale at the GSA
Specifications Unit (WFSIS), room 6039,
7th and D Streets, SW., Washington, DC
20407; telephone (202) 708-9205.

Dated: February 14, 1991,
Thomas J. Buckholtz,

Commissioner, Information, Resources
Management Service.

(FR Doc. 91-5241 Filed 3-5-91; 8:45 am]
BILLING CODE 6820-25-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 90P-0201]

Rin 0905-AA06

Print Size and Style of Labeling for
Over-the-Counter Drug Prodiicts

AGENCY: Food and Drug Administration,
HHS. :

ACTION: Notice; request for comments,

SUMMARY: The Food and Drug
Administration (FDA} is announcing an
opportunity for public comment on a
citizen petition filed by Pharmacists
Planning Service, Inc., requesting
regulatory standards for the print
(optimum size and style) of over-the-
counter (OTC) drug product labeling in
order to maximize readability and
legibility for persons with impaired or
deteriorating vision.

DATES: Comments by June 4, 1991.
ADDRESSES: Submit written requests for
single copies of the citizen petition to
the Division of Over-the-Counter Drug
Evaluation (HFD-210), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857. Send two self-
addressed adhesive labels to assist that
office in processing your requests.
Submit written comments on print size
and style of labeling for OTC drug
products to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857. Requests and
comments should be identified with the
docket number found in brackets in the
heading of this document. .
FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-210),
Food and Drug Administration, 5600
Fishers Lane, Rockville MD 20857, 301-
295-8000.

SUPPLEMENTARY INFORMATION: The
Pharmacists Planning Service, Inc. (the
petitioner), 200 Gate Five Rd., Sausalito,
CA 94966, has petitioned FDA under the
provisions of §10.30 Citizen petition (21

CFR 10.30) to establish regulatory
standards for the print (optimum size
and style) of OTC drug product labeling
to maximize readability and legibility.

I. Summary of Petitioner’s Views

The following narrative summarizee
the information and arguments
presented by the petitioner in support of
its proposal. The material included in
the narrative does not necessarily
represent the views of the agency.

The petitioner stated that there is a
need to institute larger print size on the
packaging of OTC drug products, and to
establish standards for the optimum size
and style of print to be used for the
labels and other printed material
packaged with OTC drug products.
These standards are needed in order to
maximize readability of the print for
persons with deteriorating vision, and
because most people (especially the
elderly) are unable to read the small
print that currently appears on some
OTC drug product labeling.

The petitioner stated that its request,
was being made pursuant to California
Assembly Bill (AB) 2713 for the
following reasons:

(1) Medication misuse and abuse is a
serious and costly problem to patients,
health providers, health care insurance
plans, and local, State, and Federal
governments.

(2) Prescription drugs continue to be

" switched to OTC status along with their

attendant side effects and cautions on
use.

(3) OTC drugs are marketed in
containers of all shapes and sizes, and
the labeling bears instructions, cautions,
and side effects associated with their
use. _

(4) Most people, particularly the
elderly, are unable to read the small
print, and vital information is buried
with other information that is required
by FDA.

The petitioner also stated that the
need for thig type of additional
regulation to safeguard the health,
welfare, and safety of the public has
been documented, and that “more than
240,000 older adults were hospitalized
due to adverse drug reactions, mixing
OTC drugs, which are available through
sources other than a qualified health
professional, and through lack of
medical/pharmaceutical information on
the proper method of administration of
these medications.” The petitioner also
argued that there is no economic impact
involved with its citizen petition, but
that there would be a “$10 billion”
savings in hospital costs. (Note: The
petitioner-provided a copy of the
original California bill AB 2713;
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however, there is a more current
amended version (Ref. 1) that was
enacted on September 12, 1930.)

I1. Current Regulatory Policy

Currently, there are no statutory or
regulatory requirements that specifically
address the print size and style of the
labeling of OTC drug products. Section
502 of the Federal Food, Drug, and
Cosmetic Act {the act) {21 U.S.C. 352)
states that

A drug* * * shall be deemed to be
misbranded * * * (c) If eny word, statement,
or other information required by or under
authority of this Act to appear on the label or
labeling is not prominently placed thereon
with such conspicuousness (as compared
with other words, statements, designs * * *
in the labeling} and in such terms as to render
it likely to be read and understood by the
ordinary individual under customary
conditions of purchase and use.

Implementing regulations in 21 CFR
201.15, which address the prominence of
required label statements for drugs,
describe a number of situations in which
information on a drug product's label
may lack the prominence and
conspicuousness required by section
502(c} of the act. Paragraph (a)(6) of

§ 201.15 identifies the following reasons:
“Smallness or style of type in which
such word, statement, or information
appears, insufficient background
contrast, obscuring designs or vignettes,
or crowding with other written, printed,
or graphic matter.” However, no further
requirements appear as to the size or
style of type that is to be used.

Other agency regulations discuss
various print size and style
requirements. For example, the
statement of identity of an OTC drug
product is required to be presented in
boldface type on the principal display
panel, in a size reasonably related to the
most prominent printed matter on such
panel, and in lines generally parallel to
the base on which the package rests as
it is designed to be displayed. {See 21
CFR 201.61(c).}) In some instances, the
agency has required that warnings for
certain OTC drug products appear in
boldface type. For example, certain
warnings for OTC bronchodilator drug
products in 21 CFR 341.76(c){6)(i) and
(c)(6)(ii} are required to appear in
boldface type. However, none of the
existing regulations specifically address
print size or style that is to be used.

11I. Consumer Complaints; Professional
Views

Based on a syndicated article that
appeared in a newspaper column
entitled “Peop'e’'s Pharmacy” (Refs. 2
and 3), a number of consumers (Ref. 4)
wrote to FDA recently and complained

about the readability of OTC drug
product labeling. Many individuals
complained about the small print size,
and some were concerned about the
style and color contrast. Several
consumers specifically mentioned
problems with reading the small print of
OTC ophthalmic drug products.
Questions were also raised about the
safety of small print size because poor
label legibility may result in adverse
drug reactions due to improper dosing.
Several consumers claimed they had
such an experience. Many people
complained that even though with
corrective lenses they have “20/20
vision” they still need a magnifying
glasgs to read the labels. Comments
about print size have been received by
the agency in a number of OTC drug
rulemakings (e.g., OTC skin protectant
drug products {February 15, 1983; 48 FR
6820 at 6830); OTC ophthalmic drug
products (March 4, 1988; 53 FR 7076 at
7079)). A professional pharmaceutical
group has recognized that the visually
impaired, including many elderly
persons, may have trouble reading
medication labels, especially on smaller
packages. This group has recommended
Federal legislation similar to California
AB 2713 to increase the optimum size
and style of print to improve the
readability of OTC drug labels (Ref. 5).

IV. California Legislation

On September 12, 1990, the Governor
of the State of California signed AB 2713
to amend the Health and Safety Code
regarding the labeling of nonprescription
drug products (Ref. 1). Section 1 of the
bill states that printed materials on
labels and notices packaged with
nonprescription drugs may be difficult to
read, presenting a potential danger to
the health and safety of customers.
Therefore, every effort should be made
to print these materials in 8 manner
which makes them more
comprehensible. Section 2 of the bill
adds the following to the State’s Health
and Safety Code: (1) Manufacturers of
nonprescription drugs which are sold in
the State of California shall evaluate
and may modify the labeling of
nonprescription drugs to maximize the
readability and clarity of label
information, in both the cognitive and
visual sense; (2) the Nonprescription
Drug Manufacturers Association
(NDMA) shall report on a quarterly
basis to, and seek advice periodically
from, the California State Department of
Health Services, consumer groups,
health professionals, and drug
manufacturers regarding the progress
made by the nonprescription drug
industry with respect to the readability
and clarity of labeling information; and

(3) the director of the California State
Department of Health Services, shall
report to the legislature on or before
December 3, 1993, regarding the progress

" made by the nonprescription drug

industry with respect to the readability
and clarity of labeling information. The
bill further states that these provisions
shall be repealed as of January 1, 1994.

V. Nonprescription Drug Manufacturers
Association Action

FDA is aware that NDMA has
endorsed the California legislation, and,
in recognition of label reading
difficulties, has appointed a task force
on labeling to: (1) Explore the many
aspects of label readability and
legibility, and (2} evaluate the need and
opportunity to make labels more easily
read and understood by the public (Ref.
6). The task force is responsible for
making recommendations to the NDMA
Board and Association members on
options to achieve such labeling,
including type-size, print, style, color,
contrast, package inserts, and special
larger size packages. NDMA has also
issued guidelines for industry entitled
“Points for Consideration in Examining
Product Labels for Readability and
Legibility,” (Ref. 7). These guidelines
have been mailed to all NDMA member
companies asking that they review their
product line against six criteria to see if
improvements can'be made in the
legibility of product labeling. The six
criteria are as follows:

1. General legibility. Read your own
labels. Examine the presentation of your
labeling information as would a
consumer. Is it readable?

2. Utilization of available space. In
some cases it may be possible to enlarge
label type size by extending the copy
into some of the existing “white space.”
Examine the location and placement of
information. Review alternative
approaches to maximizing available
space allocation, including placement of
directions, instructions, warnings, and
precautions on more than one panel of
exterior carton.

3. Contrast and color. Review not only
the size and placement of information,
but also review the utilization of color
and contrast to emphasize and draw
attention to labeling information. Highly
contrasting copy/background colors are
more legible than low contrast colors.
Dark type on a light background is more
legible than light-on-dark. The smaller
the type, the greater the contrast should
be. Consumers of all ages are more apt
to read and understand label
information presented in a sharp
contrast.
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4. Style of print. Examine possible
variations in style of type and graphic
presentation. Upper and lower case type
is easier to read than all capitals. Plain
block print is more legible than fancy
type. Allow space between paragraphs
and words. Indent, bold, and highlight
information such that it will grab the
attention of the consumer and focus
attention on label information.

5. Quality of print. Size of type is not
everything. The quality (sharpness) of
print has a great effect on legibility.
Different printing methods differ in
quality, e.g., letterpress printing is
usually sharper than offset. Thinner
(less bold) type may appear sharper
than bolder type.

8. Package innovation possibilities.
Creative packaging can provide more
space for information, allowing more
flexibility in presentation of information.
Think of ways that would assist a
consumer in reading and understanding
label information.

VI. Request for Comments

The petitioner, consumers,
professional group, NDMA, and
California legislation discussed above
raise issues that need to be addressed
before FDA can make a final decision
on the feasibility of establishing a
Federal regulation pertaining to print
size and style of OTC drug labeling. In
the past, FDA has encouraged
manufacturers to include a statement on
the product container label, carton, or
package insert suggesting that the
consumer retain the carton or package
insert for complete information about
the use of the product when all the
required labeling does not appear on the
product container label. Manufacturers
are free to design ways of incorporating
such labeling, e.g., by using flap, wrap-
around, or fold-over labels or by
redesigning cartons or containers to
provide more label space with room for
larger and more legible print. In an effort
to determine whether further steps need
to be taken and whether a consensus
can be reached on the most practical
manner of providing for OTC drug
labeling that is easy to read, FDA is
seeking public comments on the
feasibility of establishing Federal
regulations that deal with the print size
and style of OTC drug labeling. FDA
also intends to consider the
recommendations of NDMA's task force.
In addition, FDA is seeking public
comments on whether any new labeling
requirements would have a substantial
economic impact because of the large
number of manufacturers who might
incur additional labeling expense.
Therefore, in accordance with -
$ 10.30(h)(3) (21 CFR 10.30(h})(3)), FDA is

seeking public comments on the
following questions before reaching any
decision on the petition:

1. Are current print sizes, types,
colors, contrasts, backgrounds, etc. of
OTC drug labeling adequate in
providing readable information for
individuals with normal eyesight and for
those with poor or deteriorating
eyesight?

2. Should there be a mandatory
minimum print size or other readability
standard and, if so, what should it be? If
the answer is yes, should this be
established via a regulation or a
guideline?

3. Should a package insert or larger
carton be mandatory if a minimum print
size standard is implemented, and
because of package size, the
manufacturer is unable to meet the
specifications?

4, What impact would a Federal
legibility /readability regulation have on
State laws that relate to “slack-fill"?

5. What relevant data are available
and what studies have been performed
to determine optimum print size,
background, contrast, etc. for package
products?

6. What adverse effects have been
documented that are associated with the
inability or failure to read labels on
OTC drug products?

7. Will the NDMA guidelines be
effective and have a positive impact on

labeling and, if so, are these guidelines

adequate 8o that a Federal regulation or
guideline is not needed?

The complete petition is on public
display between 9 a.m. and 4 p.m.,,
Monday through Friday, in the Dockets
Management Branch. Requests for single
copies of the petition may be submitted
to the Division of QTC Drug Evaluation
(address above).

Interested persons may, on or before
June 4, 1991, submit to the Dockets
Management Branch (HFA-305)
{address above) written comments
regarding this petition. Three copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this document
and may be accompanied bya -
supporting memorandum or brief. The
petition, other information discussed
above, and any comments received in
response to this request for comments
may be seen in the office above between
9 a.m. and 4 p.m., Monday through
Friday.

If, after reviewing the comments and

" other information available, FDA

concludes that the petition has sufficient

merit, the agency will propose
regulations or a guideline accordingly.

VII. References

(1) Assembly Bill (AB) 2713 State of
California, in OTC Vol. 24, Docket No. 90P-
0201, Dockets Management Branch.

(2) Copy of newspaper article from the
“People’s Pharmacy,” King Features :
Syndicate, in OTC Vol. 24, Docket No. 80P-
0201, Dockets Management Branch.

(3) Letter from W. E. Gilbertson, FDA, to J.
and T. Graedon, the “People’s Pharmacy,” in
OTC Vol. 24, Docket No. 90P-0201, Dockets
Management Branch.

(4) Letters from consumers to FDA, in OTC
Vol. 24, Docket No, 80P-0201, Dockets
Management Branch.

(5) Comment No. C1, Docket No. 90P-0201,
Dockets Management Branch.

(8) News release, Nonprescription Drug
Manufacturers Association, Washington, July
23, 1990, in OTC Vol. 24, Docket No. 80P-
0201, Dockets Management Branch.

{7) Letter from ]. D. Cope, Nonprescription
Drug Manufacturers Association, to W. E.
Gilbertson, FDA, enclosing Nonprescription
Drug Manufacturers Association’s “Points for
Consideration in Examining Product Labels
for Readability and Legibility,” in OTC Vol.
24, Docket No. 80P-0201, Dockets
Management Branch.

Dated: February 25, 1991.
David A. Kessler,
Commissioner of Food and Drugs
(FR Doc. 91-5232 Filed 3-5-91; 8:45 am)
BILLING CODE 4160-01-M

Health Resources and Services
Administration

Filing of Annual Report of Federal
Advisory Committee

Notice is hereby given that pursuant
to section 13 of Public Law 924863, the
Annual Report for the following Health
Resources and Service Administration’s
Federal Advisory Committee has been
filed with the Library of Congress:

Council on Graduate Medical Education

Copies are available to the public for
inspection at the Library of Congress
Newspaper and Current Periodical
Reading Room, Room 1026, Thomas
Jefferson Building, Second Street and
Independence Avenue, SE., Washington,
DC, or weekdays between 9:00 a.m. and
4:30 p.m. at the Department of Health
and Human Services, Department
Library, HHS North Building, Room G-
819, 330 Independence Avenue, SW.,
Washington, DC, telephone (202) 619-
0791. Copies may be obtained from;
Carol S. Gleich, Ph.D. Executive
Secretary, Council on Graduate Medical
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Education, Health Resources and
Services Administration, room 4C-25,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857, Telephone
(301)443-6190 :

Dated: March 1, 1991.
Jackie E. Baum,

Advisory Committee Management Officer,
HRSA.

[FR Doc. 81-5301 Filed 3-5-91; 8:45 am]
BILLING CODE 4160-15-M

Emergency Medical Services for
Chiidren Demonstration Grants

AGENCY: Health Resources and Services
Administration, PHS, HHS.

ACTION: Notice of availability of funds.

SUMMARY: The Health Resources and
Services Administration (HRSA} and the
National Highway Traffic Safety
Administration (NHTSA) announce
Fiscal Year (FY) 1991 funds are
available for grants under section 1910
of the Public Health Service (PHS) Act.
These grants will be made to States or
accredited schools of medicine to
support demonstration projects for the
expansion and improvement of
emergency medical services (EMS) for
children. Funds appropriated by Public
Law 101-517 will be used for this
purpose.

The NHTSA has participated with the
HRSA in developing the program
priorities announced under the EMS for
children program for FY 1991. The
NHTSA will also share the Federal
monitoring responsibilities for EMS for
children awards made during FY 1991 as
well as continuing to provide ongoing
technical assistance and consultation in
regard to the required collaboration/
linkages between applicants and their
Highway Safety Offices and Emergency
Medical Services Agencies for the
State(s].

DATES: To receive consideration, grant
applications for the EMS for children
should be submitted to the Grants
Management Officer, Maternal and
Child Health Bureau, Health Resources
and Services Administration, 12300
Twinbrook Parkway, Rockville,
Maryland 20852.

These applications must be received
or postmarked on or before April 18,
1991. Applications will be considered as
meeting this deadline if they are either:

1. Reeeived on or before the deadline
date, or

2. Postmarked on or before the

deadline date and received in time for
submission to the review group.

A legibly dated receipt from a
commercial carrier or the U.S. Postal
Service will be accepted in lieu of a
postmark. Private metered postmarks
shall not be acceptable as proof of
timely mailing.

Applications received after the
deadline will be considered late
applications and will be returned to the
applicant.

FOR FURTHER INFORMATION CONTACT:
Requests for technical or programmatic
information should be directed to the
Director, Division of Maternal, Infant,
Child and Adolescent Health, Maternal
and Child Health Bureau, Health
Resources and Services Administration,
room 9-31, Parklawn Building, 5600
Fishers Lane, Rockville, Maryland 20857,
telephone 301 443-2250.

Grant applications (PHS form 5161-1,
approved under OMB #0937-0189) and
additional information regarding
business, administrative or fiscal issues
related to the awarding of grants under
this notice may be obtai.ned from:
Grants Management Officer, Maternal
and Child Health Bureau, Health
Resources and Services Administration,
13200 Twinbrook Parkway, suite 100-A,
Rockville, Maryland 20852, telephone
301 443-1440.

SUPPLEMENTARY INFORMATION:

Program Background and Objectives

The Emergency Medical Services for
Children statute (section 1910 of the PHS
Act, as amended}, establishes a program
of grants to States and accredited
medical schools for demonstration
projects for the expansion and
improvement of EMS for children who
need treatment for critical illnesses and
injuries. For purposes of this grant
program, the term “State” includes the
50 States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, the Northern Mariana
Islands, Guam, American Samoa, the
Republic of Palau, the Republic of the
Marshall Islands, and the Federated
States of Micronesia. The term “school
of medicine" for purposes of this
program is defined as having the same
meaning as set forth in section 701(4) of
the PHS Act (42 U.S.C. 292a(4)).
“Accredited” in this context has the
same meaning as set forth in section
701(5) of the PHS Act (42 U.S.C. 292a(5)).

It is the intent of this grant program to
stimulate the initiation or expansion of
ongoing efforts in the States to reduce
the problems of life-threatening
pediatric trauma and critical illness. 'I'he
Department does not intend to award

demonstration grants which would
duplicate grants previously funded
under the Emergency Medical Services
Systems Act of 1972 or which would be
used simply to increase the availability
of EMS funds allotted to the State under
the Preventive Health Services Block
Grant.

There will be three topical areas of
competition this year:

1. Implementation grants for the
purpose of initiating or improving the
capacity of a State's Emergency Medical
Services program to address the
particular needs of children. Budget
requests for these grants should not
exceed $250,000 per year. Uo to five

" projects will be awarded.

2. Resource grant(s) to develop a
means of gathering, reproducing,
publicizing and distributing work
products of the various grantees of the

- EMSC program; providing an

information, consultation and technical
assistance resource to States and
localities to improve their EMSC
capacity; and acting as a repository for
data and other programmatic
information. Between one and three
projects will be funded. The total budget
for this priority (grant or grants} should
not exceed $400,000 per year.

3. Targeted issues grants on topics of
importance to EMSC. These grants are
intended to address specific, focused
issues related to the development of an
EMSC capacity including targeted
systems development, evaluation,
education and data collection activities.
Particular attention will be given to
projects addressing minority concerns.
Budget requests for this activity should
range between $50,000 and $125,000 per
year. Up to five projects will be funded.

Under topical area 1, States (and
medical schools within those States)
which have not as yet received support
under this program will have priority for
funding. Under topical area 3, States
(and medical schools within those
States) which have received support
under this program will have priority for
funding.

These topical areas are not being
proposed for public comment. A
national conference of past and current
EMSC grantee States (total of 20) and
other recognized leaders in the EMSC
field was held in Washington, DC,
during November 1990. This select group
of representatives was informed of the
changes in the reauthorization bill for
this program that had recently passed
which effectively expanded the program
to allow for additional types of program
activities. It was from this audience that
the priorities, as identified in this notice,
were offered and agreed upon as the
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direction the EMSC program should take
during FY 1991. Thus, the priorities as
listed in this notice already represent
substantial public input from those most
involved with this issue.
- By statute, the project period for EMS
for Children grants is for up to two
years, subject to annual evaluation by
the Secretary.

Availability of Funds

Approximately $4,880,000 is available
for grants for the EMS for Children
program, of which $2,250,000 will be
used for new and competing grants. We
estimate funding approximately 10-~15
new and competing grants. The
remaining funds will be used for
continuation support.

Eligible Applicants

Applications for funding under section
1910 will be accepted from States and
accredited schools of medicine.
Applicants are encouraged to seek the
participation and support of interested
entities within the State, such as local
government and health and medical
organizations in the private sector, in
developing the proposed demonstration
project. Consistent with the statutory
purpose of improving maternal and child
health and with particular attention to
the needs of minority and
disadvantaged populations, the
Department will review applications for
funds under the above mentioned
categories as competing applications
and will fund those which, in the
Department’s view, best address
applicable Healthy People 2000
objectives and otherwise promote
improvements in health.

Application Evaluation Criteria

An application will be evaluated by
consideration of the following factors:
1. The adequacy of the applicant’s
description of the problem of pediatric

trauma and critical illness in grant
locale. The adequacy of sections of the
application devoted to the special
problems of (a) handicapped children
and families; and (b) minority children
and families {including Native
Americans).

2. The appropriateness of project
outcome objectives in relation to the
specific nature of the problems
identified by the applicant.

3. The soundness (in relation to the
state of the art), appropriateness,
comprehensiveness, cost effectiveness
and responsiveness of the proposed
methodology for achieving project goals
and outcome objectives.

4. The soundness of the plan for
evaluating progress in achieving project
outcome objectives.

5. The extent of collaboration and
coordination with other appropriate
organizations involved in EMS, health
care, and public health and safety (e.g.,
injury prevention activities, the State
EMS agency, the State Maternal and
Child Health program, highway safety,
rehabilitation programs) and the degree
of involvement of the “community” (e.g.,
private sector, voluntary organizations).

6. The soundness of the proposal, as
set forth in the application, in terms of
fiscal management, effective use of
personnel, and ability to complete the
proposal within the grant period.

7. The extent to which the applicant
proposes to employ products and
expertise of EMS for Children programs
in other States, especially of current and
former grantees of the Federal EMSC
program. Such resources include, but are
not limited to, technical assistance and
consultation.

Allowable Costs

The basis for determining the
allowability and allocability of costs
charged to PHS grants is set forth in 45
CFR part 92.22,

The five separate sets of cost
principles prescribed for grant recipients
are: (1) OMB Circular A-87 for State and
local governments; (2) OMB Circular A-
21 for institutions of higher education;
(3) 45 CFR part 74, appendix E for
hospitals; (4) OMB Circular A-122 for
nonprofit organizations; and (5) 48 CFR
chapter 1, subpart 31.2 for for-profit
(commercial) organizations.

Reporting Requirements

A successful applicant under this
notice will submit reports in accordance
with the provisions of the general
regulations which apply under 45 CFR
part 74, subpart J—Monitoring and
Reporting of Program Performance, and
§ 92.40 which applies to State and local
governments.

Executive Order 12372

This program has been determined to
be a program which is subject to the
provisions of Executive Order 12372
concerning intergovernmental review of
Federal programs by appropriate health
planning agencies, as implemented by 45
CFR part 100. Executive Order 12372
allows States the option of setting up a
system for reviewing applications from
within their States for assistance under
certain Federal programs. The
application packages to be made
available under this notice will contain
a listing of States which have chosen to
set up such a review system and will
provide a single point of contact (SPOC)
in the States for review. Applicant
(other than federally-recognized Indian

tribal governments) should contact their
State SPOCs as early as possible to alert
them to the prospective applications and
receive any necessary instructions on
the State process. For proposed projects
serving more than one State, the
applicant is advised to contact the
SPOC of each affected State. The due
date for State process recommendations
is 60 days after the application deadline
for new and competing awards. The
granting agency does not guarantee to
“*accommodate or explain” for State
process recommendations it receives
after that date. (See part 148,
Intergovernmental Review of PHS
Programs under Executive Order 12372
and 45 CFR part 100 for a description of
the review process and requirements). .

OMB Catalog of Federal Domestic Assistance

The OMB Catalog of Federal Domestic
Assistance number is 93.127.

Dated: February 28, 1991.
Robert G. Harmon,
Administrator.

[FR Doc. 91-6230 Filed 3-5-91; 8:45 am}
BILLING CODE 4160-17-M

Program Announcement for Nursing
Education Opportunities for
Individuals From Disadvantaged
Backgrounds

The Health Resources and Services
Administration (HRSA) announces that
applications for fiscal year (FY) 1992
will be accepted for grants for Nursing
Education Opportunities for Individuals
from Disadvantaged Backgrounds,
presently authorized by section 827, title
VIl of the Public Health Service (PHS)
Act, as amended by Public Law 100-607.
This authority will expire on September
30, 1991. This program announcement is
subject to reauthorization of this
legislative authority and the
authorization of appropriation. The
issuance of this announcement is a
contingency action to ensure that should
funds become available, they can be
awarded in a timely fashion consistent
with the needs of the program as well as
to provide for even distribution of funds
throughout the fiscal year.

The President’s budget request
includes $4.1 million for this program in
Fiscal Year 1992. Approximately $2.5
million is needed for 17 continuation
projects which have been previously
recommended for funding. With the
remaining $1.8 million, approximately 11
competing projects will be awarded
averaging $150,000 each. The period of
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. Federal support should not exceed three
years,

" Section 827 of the Public Health
Service Act authorizes grants to
increase opportunities for individuals
from disadvantaged backgrounds to
pursue a nursing education.

Grants may be awarded to eligible
applicants to meet the costs of special
projects to increase nursing education
opportunities for individuals from
disadvantaged backgrounds:

1. By identifying, recruiting and
selecting such individuals; '

2. By facilitating the entry of such
individuals into schools of nursing;

3. By providing counseling or other
services designed to assist such

- individuals to complete successfully

their nursing education;

4. By providing, for a period prior to
the entry of such individuals into the
regular course of education at a school
of nursing, preliminary education
designed to assist them to complete
successfully such regular course of
education;

5. By paying such stipends as the
Secretary may determine for such
individuals for any period of nursing
- education;

6. By publicizing especially to licensed
vocational or practical nurses, existing
sources of financial aid available to
persons enrolled in schools of nursing or
who are undertaking training necessary
to gualify them to enroll in such schools;
an
* 7. By providing training, information
or advice to the faculty of such schools
with the respect to encouraging such
individuals to complete the programs of
nursing education with which the
individuals are enrolled.

Public and nonprofit private schools

.of nursing and other public or nonprofit
private entities are eligible for grant
support.

National Health Objectives for the Year
2000

The Public Health Service (PHS) is
committed to achieving the health
promotion and disease prevention
objectives of Healthy People 2000, a
PHS-led national activity for setting
priority areas. This announcement is
related to the priority area of
Educational and Community-Based
Programs. Potential applicants may
obtain a copy of Healthy People 2000:
(Full Report; Stock No. 017-001-00474-0)
or Healthy People 2000 (Summary
Report; Stock No. 017-001-00473~1)
through the Superintendent of
Documents, Government Printing Office,
Washington, DC 20402-9325 (Telephone
202-783-3238).

Education and Service Linkage

As part of its long-range planning,
HRSA will be targeting its efforts to
strengthening linkages between Public
Health Service supported education
programs and service programs which
provide comprehensive primary care
services to the underserved.

Review Criteria

The review of applications will take
into consideration the following criteria:
1. The national or special local need
which the particular project proposes to

serve;

2. The potential effectiveness of the
proposed project in carrying out such
purposes;

3. The administrative and managerial
capability of the applicant to carry out
the proposed project;

4. The adequacy of the facilities and
resources available to the applicant to
carry out the proposed project;

5. The qualifications of the project
director and proposed staff;

6. The reasonableness of the proposed
budget in relation to the proposed
project; and

7. The potential of the project to

-continue on a self-sustaining basis after

the period of grant support.

These criteria were established in
fiscal year 1290 after public comment.

In addition, the following mechanism
may be applied in determining the
funding of approved applications.

Funding priorities—favorable
adjustment of review scores when
applications meet specified objective
criteria.

The following funding priority
established in FY 1990, after public
comment, i8 being extended in FY 1992.

Funding Priority for Fiscal Year 1992

In determining the order of funding of
approved applications a funding priority
will be given to:

Applications from nursing schools
that have a minority and low-income

-student enrollment of 35 percent or

more, or can document a 20 percent

- ‘annual increase in the number of

minority and low income students
matriculating into the nursing major for
the past three years.

Requests for grant application
materials and questions regarding
business management issues and grants
policy should be directed to: Grants
Management Officer (D-19}, Bureau of
Health Professions, Health Resources
and Services Administration, 5600
Fishers Lane, room 8C-26, Rockville,
Maryland 20857, Telephone: (301) 443-
6915.

Applications materials should also be
mailed to the Grants Management
Officer at the above address.

Should additional programmatic
information be required, please contact:
Chief, Nursing Education Practice
Resources Branch, Division of Nursing,
Bureau of Health Professions, Health
Resources and Services Administration,
5800 Fishers Lane, room 5C-13, -
Rockville, Maryland 20857, Telephone:
(301) 443-5763.

The standard application form PHS
6025-1, HRSA Competing Training Grant
Application, General Instructions and
supplement for this program have been.
approved by the Office of Management
and Budget under the Paperwork
Reduction Act. The OMB Clearance
number is 0915-0060.

The application deadline dates for FY
1992 are May 15, 1991 and October 1,
1991. Applications shall be considered
as meeting the deadline if they are
either:

1. Received on or before the deadline
date, or

2. Postmarked on or before the
deadline and received in time for
submission to an independent review
group. A legibly dated receipt from a
commercial carrier or the U.S. Postal
Service will be accepted in lieu of a
postmark. Private metered postmarks
shall not be acceptable as proof of
timely mailing.

Late applications not accepted for
processing will be returned to the
applicant.

This program is listed at 93.178 in the
Catalog of Federal Domestic Assistance.
It is not subject to the provisions of
Executive Order 12372,
Intergovernmental Review of Federal
Programs, (as implemented through 45
CFR part 100). :

Dated: February 28, 1991.

Robert G. Harmon,

Administrator.

[FR Doc. 91-5231 Filed 3-5-91; 8:45 am]
BILLING CODE 4160-15-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

[Docket No. D-91-945; FR-2901-D-01]
Delegation of Concurrent Authority to
the Deputy Secretary

AGENCY: Office of the Secretary, HUD.

ACTION: Notice of Delegation of
Concurrent Authority.

SUMMARY: Pursuant to Section 7(d) of
the Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d), the
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Secretary of Housing and Urban
Development is delegating to Deputy
Secretary Alfred DelliBovi, concurrently
with the Secretary, the power and
authority vested in or delegated or
assigned to the Secretary of Housing
and Urban Development with the
exception of the power to sue and be
sued.

EFFECTIVE DATE: February 26, 1991.

FOR FURTHER INFORMATION CONTACT:
Michael M. Jacobson, Executive
Assistant to the Deputy Secretary,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
room 10100, Washington, DC 20410.
Telephone (202) 708-0759 (this is not a
toll-free number).

SUPPLEMENTARY INFORMATION: Under
section 7(d} of the Department of
Housing and Urban Development Act,
42 U.S.C. 3535(d), the Secretary of
Housing and Urban Development may
delegate any of the Secretary's
functions, powers and duties to such
officers and employees of the
Department as the Secretary may
designate, and may authorize successive
redelegations of such functions, powers
and duties as determined to be
necessary or appropriate, In the
delegation of authority issued today, the
Secretary is delegating to Deputy
Secretary Alfred DelliBovi all the power
and authority vested in or delegated or
assigned to the Secretary of Housing
and Urban Development, with the
exception of the power to sue and be
sued.

Accordingly, the Secretary delegates
as follows:

Section A. Authority delegated.
Deputy Secretary Alfred DelliBovi is
hereby authorized, concurrently with the
Secretary, to exercise all the power and

authority vested in or delegated or
assigned to the Secretary of Housing
and Urban Development.

Section B. Authority excepted. There
is excerpted from the authority
delegated under Section A the authority
to sue and be sued.

Authority: Section 7(d), Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

Dated: February 26, 1991.
Jack Kemp,
Secretary.

[FR Doc. 91-5275 Filed 3-5-81; 8:45 am]
BILLING CODE 4210-32-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
[CA-050-4410-041

Advisory Council Meeting

AGENCY: Bureau of Land Management.

ACTION: Notice of Meeting, Ukiah,
California, District Advisory Council.

SUMMARY: Pursuant to Public Law 94—
579 and 43 CFR 1780, the Ukiah District
Advisory Council will meet in
Garberville, California, March 20-22,
1991. Agenda items will include an
orientation for new members, a tour of
the King Range National Conservation
Area, election of officers, conservation
awards, and the Sacramento River
Management Area. A complete agenda
is available from the Ukiah BLM Office.
DATES: March 20, 2 p.m. to 5 p.m.; March
21, 8 a.m. to 5 p.m.; and March 22, 8 a.m.
to 12 p.m.
ADDRESSES: March 20 and 22, Benbow
Valley Restaurant, 6840 Benbow Drive,
Garberville, California. March 21, Field
Tour, King Range National Conservation
Area.
FOR FURTHER INFORMATION CONTACT:
Barbara Taglio, Ukiah District Office,
Bureau of Land Management, 555 Leslie
Street, Ukiah, California 95482, {707)
462-3873.
SUPPLEMENTARY INFORMATION: All
meetings of the Ukiah District Advisory
Council are open to the public.
Individuals may submit oral or written
comments for the Council’s
consideration. Opportunity for oral
comments will be provided at 10 a.m.,
Friday, March 22, Summary minutes of
the meeting will be maintained by the
Ukiah District Office and will be
available for inspection and
reproduction within 30 days of the
meeting.

Dated: February 22, 1991,
David Fatch,
Acting District Manager.
[FR Doc. 91-5181 Filed 3-5-81; 8:45 am)
BILLING CODE 4310-40-M

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY
Agency for International Development
Public Information Collection
Requirements Submitted to OMB for
Review

The Agency for International
Development (A.LD.) submitted the

following public information collection
requirements to OMB for review and

clearance under the Paperwork
Reduction Act of 1980, Public Law 96~
511. Comments regarding these
information collections should be
addressed to the OMB reviewer listed at
the end of the entry no later than ten
days after publication. Comments may
also be addressed to, and copies of the
submissions obtained from the Reports
Management Officer, Fred D. Allen,
(703) 875-1573, MS/AS/ISS, room 1209B,
SA-14, Washington, DC 20523-1413.

Date Submitted: February 26, 1991.

Submitting Agency: Agency for
International Development.

OMB Number: 0412-0514.

Form Number: None.

Type of Submission: Extension.

Title: Rules and Procedures
Applicable to Commodity Transactions.

Purpose: ALD. finances transactions
under Commodity Import Programs and
needs to assure that the transaction
complies with applicable statutory and
regulatory requirements. In order to
assure compliance and request refund
when appropriate, information is
required from host country importers,
suppliers receiving A.LD. funds, and
banks making payments for A.LD.

Annual Reporting Burden

Respondents: 510; annual responses:
2.5; average hours per response: .50;
burden hours: 637.50.

Reviewer: Marshall Mills (202) 395-
7340, Office of Management and Budget,
room 3201, New Executive Office
Building, Washington, DC 20503.

Dated: February 26, 1991.
Elizabeth Baltimore,
Information Support, Services Division.

[FR Doc. 91-5238 Filed 3-5-91; 8:45 am]
BILLING CODE 6116-01-M

Housing Guaranty Program; Notice of
Investment Opportunity

The Government of Israel wishes to
select managing underwriters for the
structuring and sale of U.S. Agency for
International Development {A.1.D.)
guaranteed loans, or securities
representing interests therein, made
under A.LD.’s Housing Guaranty
Program. These funds will be used to
finance projects for housing and
infrastructure in Israel for Soviet
refugees. Public Law 101-302 authorizes
a $400 million program specifically for
the Government of Israel.

The Government of Israel would like
to receive proposals from interested
underwriters on an expedited basis. Any
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questions should be addressed to
Israel's financial advisor, Kidder,
Peabody, by calling Harriet Fried at
{212) 510-3449 or Steve Plust at (212)
510-3294.

To accomplish Israel's objectives,
Israel's lead manager must at a
minimum:

1. Perform and discuss with Israel and
it financial advisor a complete
quantitative analysis of the cash flows
generated by the proposed structures
and proposed pricing of securities;

2. Obtain any credit ratings applicable
to the proposed sale transaction;

3. Complete the underwriting of all
securities offered for sale on a
negotiated basis;

4. Establish and maintain a post-sale
trading market for the securities; ’

5. Coordinate all activities relating to .
the proposed financing plan with Israel
and its financial advisor; and

6. Assist Israel in securing the
services of required service providers
such as trustee, accountant, printer, etc.

Selection of underwriters and the
terms of the loan are initially subject to
the individual discretion of the Borrower
and thereafter subject to approval by
A.LD. Disbursements under the loan will
be subject to certain conditions required
of the Borrower by A.LD. as set forth in’
agreements between A.LD. and the
Borrower.

" The full repayment of the loans will
be guaranteed by A.LD. The A.LD.
guaranty will be backed by the full faith
and credit of the United States of
America and will be issued pursuant to
authority in section 222 of the Foreign -
Assistance Act of 1961, as amended (the
“Act”).

Lenders eligible to receive an A.LD,
guaranty are those specified in section -
238(c) of the Act. They are: (a) U.S. )
citizens; (2) domestic U.S. corporations,
partnerships, or.associations
substantially beneficially owned by U.S.
citizens; (3) foreign corporations whose
share capital is at least 95 percent
owned by U.S. citizens; and, (4) foreign
partnerships or associations wholly
owned by U.S. citizens.

To be eligible for an A.LD. guaranty,
the loans must be repayable in full no
later than the thirtieth anniversary of
the disbursement of the principal
amount thereof.

Information as to the eligibility of
investors and other aspects of the A.LD.
housing guaranty program can be
obtained from: Peter M. Kimm, Director;
-Office of Housing and Urban Programs,
Agency for International Development,
room 401, SA-2, Washington, DC 20523~
0214, telephone: 202/683-2530.

Dated: February 27, 1991,
Michael G. Kitay,
Assistant General Counsel, Bureau for Asia
and Private Enterprise, Agency for
International Development,
[FR Doc. 81-5242 Filed 3-5-91; 8:45 am}
BILLING CODE 8116-01-M

INTERNATIONAL TRADE
COMMISSION

{Investigation No. 337-TA-322]

Initial Determination Terminating
Respondents on the Basis of
Settlement Agreement

AGENCY: U.S. International Trade
Commission.

ACTION: Notice is hereby given that the
Commission has received an initial
determination from the presiding officer
in the above-captioned investigation
terminating the following respondents
on the basis of a settlement agreement:
Pall Corporation (Pall); Enka AG and
Enka America, Inc.; Meissner Filtration
Products Co., Inc., and Meissner
Manufacturmg Co., Inc.

SUPPLEMENTARY INFORMATION: This
investigation is being conducted
pursuant to section 337 of the Tariff Act
of 1930 (19 U.S.C. 1337). Under the
Commission's rules, the presiding
officer's initial determination will
become the determination of the
Commission thirty (30) days after the
date of its service upon the parties,
unless the Commission orders review of
the initial determination. The initial
determination in this matter was served
upon the parties on February 25, 1991.
Copies of the initial determination, the
settlement agreement, and all other
nonconfidential documents filed in
connection with this investigation are
available for inspection during official
business hours (8:45 a.m. to 5:15 p.m.) in
the Office of the Secretary, U.S.
International Trade Commission, 5060 E -
Street, SW. Washington, DC 20436,
telephone 202-252-1000. Hearing
impaired individuals are advised that
information on this matter can be
obtained by contacting the commission’s
TDD terminal on 202-252-1810.
WRITTEN COMMENTS: Interested persons
may file written comments with the
commission concerning termination of
the aforementioned respondents. The
original and 14 copies of all such
comments must be filed with the
Secretary to the Commission, 500 E
Street, SW., Washington, DC 20436, no .
later than 10 days after publication of
this notice in the Federal Register. Any
person desiring to submit a document

(or portion thereof) to the Commission in
confidence must request confidential
treatment. Such requests should be
directed to the Secretary to the
Commission and must include a full
statement of the reasons why
confidential treatment should be
granted. The Commission will either
accept the submission in confidence or .
return it.
FOR FURTHER INFORMATION CONTACT:
Ruby J. Dionne, Office of the Secretary,
U.S. International Trade Commission,
telephone 202-252-1805.

Issued: February 25, 1991.

By order of the Commission.
Kenneth R. Mason,
Secretary.
[FR Doc. 91-5251 Filed 3-5-91; 8:45 am]
BILLING CODE 7020-02-M

JUDICIAL CONFERENCE OF THE
UNITED STATES

Meeting of the Judicial Conference
Advisory Committee on Appellate
Rules

AGENCY: Judicial Conference of the
United States.

ACTION: Notice of open meeting.

SUMMARY: There will be a one-day
meeting of the Advisory Committee on
Appellate Rules to consider proposed
amendments to the Federal Rules of
Appellate Procedure. The meeting will
be open to public observation.

DATES: April 17, 1991—9a.m.
ADDRESSES: Administrative Office of the
United States Courts, 811 Vermont
Avenue, NW., room 638, Washington,
DC 20544. ‘

FOR FURTHER INFORMATION CONTACT:
James E. Macklin, Jr, Secretary,
Committee on Rules of Practice and
Procedure, Administrative Office of the.
United States Courts, Washington, DC,
20544, telephone: (202) 633-6021.

Dated: February 27, 1991.
James E. Macklin, Jr.,

Secretary, Committee on Rules of Practice
and Procedure.

[FR Doc. 91-5193 Filed 3-5-91; 8:45 am]
BILLING CODE 2210-01-M

NATIONAL SCIENCE FOUNDATION

Meeting To Comment on Second
Biennial Revision of the U.S. Arctic
Research Plan

In accordance with the Arctic
Research and Policy Act of 1984, Public
Law 98-373, the National Science
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Foundation announces the following
meeting:

Vame of meeting: Second Biennial Revision
of the U.S. Arctic Research Plan—
Crpportunity to Comment.

Dote of meeting: March 21, 1991 1 p.m. to 4
p.m,

Place Anchorage Museum of History and
Art, 121 West 7th Avenue, Anchorage,
Alaska,

Purpose of meeting: Section 13%(s) of the
Arctic Research ard Policy Act requires a
biernial revision of the Plan (due in July
1991). Section 105{a) of the Act further
requires the Interagency Arctic Research
Policy Committee to consult with a number of
groups during development of the Plan. The
Interagency Committee and its stalf and
working groups have prepared a draft
revision to the Plan, which will be available
for review in the following Jucations in
Alaska from March 13-29, 1891,

Anchorage, Alaska: The Alaska Resource
Library, Federal Building, 222 W. 7th St., 1st
Floor;

Juneau, Alasha: The Alaska State Library,
State Office Building, entrance on 4th Street,
Circulation Desk, 8th Floor;

Fairbanks, Alaska: The Rasmusen Library,
University of Alaska, Fairbanks, Reserve
Desk.

Representatives of the groups named in
section 109(a) of the Act (Arctic Research
Commission, Governor of Alaska, residents
of the Arctic, the private sector and public
interest groups) as well as members of the
general public, are invited to obtain a copy of
the draft revision for review, and to bring any
comments they may have to the meeting.
Staff of the Interagency Committee will be
present to receive comments and answer
questions.

The biennial revision to the Arctic
Research Plan is organized to address
research needs in the following areas:

1. Arctic Oceans and Marginal Seas;
2. Atmosphere and Climate;

3. Land and Offshore Resources;

4. Land-Atomosphere Interactions;
5. Engineering and Technology; and
6. Social Science and Health.

Coordinated interagency efforts and
supporting programs are also discussed.
These include research in the western Arctic
marine environments, geodynamics, and
cultural and natural characteristics of the
Bering region, monitoring, data and
information, activities, logistics, and
international activities.

Public participation: This meeting is open
to the public. Comments from representatives
of groups named in the Arctic Research and
Policy Act are encouraged. Written
comments should be submitted at the public
hearing or mailed to the address below by
March 29, 1991.

For further information: If you would like
to review a copy of the biennial revision, but
are unable to visit one of the above locations,
please write to the following address: Arctic
Research Staff, National Science Foundation,
1800 G Street, NW., room 620, Washington,
DC 20550, or call (202) 357-7817.

Information will be available after March
13, 1991

Costs: None.

Prior to the Public Meeting a workshop will
be held on Federal Arctic Research
Information, March 19-21, at the Anchorage
Museum of History and Art, Anchorage,
Alaska.

Charles F. Myers,

Arctic Stajf, Division of Polar Programs.
[FR Doc. £1-5253 Filed 3-5-91; 8:45 am]
BILLING CODE 7555-0%-M

NUCLEAR REGULATORY
COMMISSION

[Bocket Ho. $0-305]

Wisconsin Public Service Corperation;
Environmental Assessment and
Finding of No Slgnificant Impact

The U.S. Nuclear Regulatory
Commission (the Commission is
considering issuance of an amendment
to Facility Operating Licens: No. DPR-
43, issued to Wisconsin Public Service
Corporation (the licensee), for cperation
of the Kewaunee Nuclear Power Plant,
located in Kewaunee, Wisconsin.

Environmental Assessment
Identification of Proposed Action

The proposed amendment would
allow the licensee to increasa the
allowable fuel enrichment at the
Kewaunee Nuclear Power Plant from the
current limit of 38.5 grams of Uranijum-
235 per axial centimeter of fuel
assembly (or 3.67 as-built weight
percent) to 49.2 grams of Uranium-235
per axial centimeter (or 4.75 as-built
weight percent). The proposed
amendment would allow the reload of
the higher enrichment fuel assemblies
and the storage of such assemblies prior
to and subsequent to loading in the
reactor. Plant operation using the higher
enriched fuel must be demonstrated to
be acceptable by a cycle-specific reload
safety evaluation performed prior to
each fuel loading.

The proposed action is in accordance
with the licensee's application for
amendment dated July 5, 1990 as revised
July 10, 1990.

The Need for the Proposed Action

The licensee intends to increase the
fuel enrichment for the Kewaunee
Nuclear Power Plant to 49.2 grams of
Uranium-235 per axial centimeter of fuel
assembly. This enrichment increase is
necessary to obtain fuel management
flexibility necessary to effectively
implement the reactor vessel flux
reduction program. The flux reduction
program, which was developedin
response to the pressurized thermal-
shock rule, 10 CFR 50.61, will extend the
useful life of the Kewaunee reactor

vessel and facilitate potential life
extension and license renewal efforts.
Other benefits from higher fuel
enrichments include deferra! of the
depletion of on-site spent fuel storage
capecity and reduced fuel costs.

Envirenmental Impacts of the Proposed
Action

The Comuxission has conipleted its
evaluation of the proposed revision to
the TSs. The propcsed amendment
would allow the reload ard stcrage of
enriched fuel of 4.75 w/o U-235. Plant
operation uaing the higher enrichment
fuel assemnblies would be demonstrated
to be acceptable by a cycle-specific
reload safety evaluation performed pricr
to each fuel reloading. The use of fuel
with a maximum enrichment of 4.75 w/o
U-235 would not significantly increase
tk2 probability or consequences of any
accidents previously analyzed. No
significant changes in the types or
amounts of radiological effluents during
normal operation or postulated
accidents that may be released offsite
are incurred by the increased w/o fuel
enrichment. As a result, no significant
increase or cumulative occupational
radiation exposure is noted.

The environmental impacts of
transportation resulting from the use of
higher enrichment and extended
{rradiation are discussed in the staff
assessment entitled “NRC Assessment
of the Environmental Effects of
Transportation Resulting from Extended
Fuel Enrichment and Irradiation.” This
assessment was published in the
Federal Register on August 11, 1988 (53
FR 30355) as corrected on August 24,
1988 (53 FR 32322) in connection with
the Shearon Harris Nuclear Power Plant,
Unit 1: Environmental Assessment and
Finding of No Significant Impact. As
indicated therein, the environmental
cost contribution of an increase in fuel
enrichment of up to 5 weight percent U~
235 and irradiation limits of up to 60
Gigawatt Days per Metric Ton (GWD/
MT) are either unchanged, or may in
fact be reduced from those summarized
in Table S as set forth in 10 CFR
51.52(c). These findings are applicable to
this proposed amendment for the
Kewaunee Nuclear Power Plant.

Therefore, since the proposed changes’
do not increase the probability or
consequences of acciderts, no changes
are being made in the types or amounts
of any radiological effluents that may be
released offsite, and there is no
significant increase in the allowable
individual or cumulative occupational
radiation exposure, the Commission
concludes that this proposed action
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would result in no significant
radiological environmental impact.

With regard to potential
nonradiological impacts, the proposed
change to the TS involves systems
located within the restricted area as
defined by 10 CFR part 20. The proposed
change will not result in a measurable
change to the nonradiological plant
effluents and therefore will not have any
environmental impact. Therefore, the
Commission concludes that there are no
significant nonradiological
environmental impacts associated with
the proposed amendment.

The Notice of Consideration of
Issuance of Amendment Proposed No
Significant Hazards Consideration and
Opportunity for Hearing in connection
with this action was published in the
Federal Register on August 22, 1990 (55
FR 34385). No request for hearing or
petition for leave to intervene was filed
following this notice.

Alternative to the Proposed Action

Since the Commission concluded that
there are no significant environmental
effects that would result from the
proposed action, any alternatives with
equal or greater environmental impacts
need not be evaluated. The principal
alternative would be to deny the
requested amendment. This would not .
reduce environmental impacts of plant
operation and would result in reduced
operational flexibility.

Alternative Use of Resources

This action does not involve the use of
any resources not previously considered
in the Final Environmental Statement for
the Kewaunee Nuclear Power Plant
dated December 1972,

Agencies and Persons Consulted

The NRC staff reviewed the licensee’s
request and did not consult other
agencies or persons.

Findings of No Significant Impact

The Commission has determined not
{o prepare an environmental impact
statement for the proposed license
amendment.

Based upon the foregoing
environmental assessment, we conclude
that the proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect to this
action, see the application for
amendment dated July 5. 1990, and
revision dated July 10, 1990 which are
available for public inspection at the
Commission's Public Document Room,
2120 L Street, NW., Washington, DC and
at the University of Wisconsin Library

Learning Center, 2420 Nicolet Drive,
Green Bay, Wisconsin 54301,

Dated at Rockville, Maryland, this 28th day
of February 1991.
Dominic C. Di Ianni,
Acting Director, Project Directorate I11-3,
Division of Reactor Projects 11I/IV/V, Office
of Nuclear Reactor Regulation.
[FR Doc. 91-5248 Filed 3-5-91; 8:45 am]
BILLING CODE 7590~01-M

Advisory Committee on Nuclear
Waste; Meeting

The Advisory Committee on Nuclear
Waste (ACNW) will hold its 29th
meeting on March 20-22, 1991 room P-
110, 7920 Norfolk Avenue, Bethesda,
MD, 8:30 a.m. until 5 p.m. each day. The

entire meeting will be open to the public.

The purpose of the meeting will be to
review and discuss the following topics:
A. Review and comment on an NRC

staff Technical Position regarding
Regulatory Considerations in the Design
and Construction of the Exploratory
Shaft Facility.

B. Review and comment on the NRC
staff’s Interim Criteria for
Decommissioning.

C. Meeting with the low-level waste
coordinator from Massachusetts to hear
about the development of the state's
strategic plan for LLW disposal.

D. Meeting with the Commissioners to
discuss items of mutual interest.

E. Response to a recent Staff
Requirements Memorandum related to
revising 10 CFR part 61 relative to
attention to leaching resistance of the
low-level waste form.

F. Briefing on NRC oversight and
monitoring of existing low-level waste
disposal facilities through the
Agreement State program.

G. Briefing by Louisiana Energy
Systems on their private uranium
enrichment facility plans. Topics of
interest include the disposal of the
depleted uranium and the licensing
process for the facility.

H. The Committee will discuss
anticipated and proposed Committee
activities, future meeting agenda,
administrative, and organizational
matters, as appropriate. The members
will also discuss matters and specific
issues which were-not completed during
previous meetings at time and
availability of information permit.

Procedures for the conduct of and
participation in ACNW meetings were
published in the Federal Register on
June 8, 1988 {53 FR 20699). In accordance
with these procedures, oral or written

. statements may be presented by

members of the public, recordings will
be permitted only during those portions

of the meeting when a transcript is being
kept, and questions may be asked only
by members of the Committee, its
consultants, and staff. The office of the
ACRS is providing staff support for the
ACNW. Persons desiring to make oral
statements should notify the Executive
Director of the office of the ACRS as far
in advance as practical so that
appropriate arrangements can be made
to allow the necessary time during the
meeting for such statements. Use of still,
motion picture, and television cameras
during this meeting may be limited to
selected portions of the meeting as
determined by the ACNW Chairman.
Information regarding the time to be set
aside for this purpose may be obtained
by a prepaid telephone call to the
Executive Director of the office of the
ACRS, Mr. Raymond F. Fraley
(telephone 301/492-4516), prior to the
meeting. In view of the possibility that
the schedule for ACNW meetings may
be adjusted by the Chairman as
necessary to facilitate the conduct of the
meeting, persons planning to attend
should check with the ACRS Executive
Director or call the recording (301/492-
4600) for the current schedule if such
rescheduling would result in major
inconvenience.

Dated: February 28, 1991.
John C. Hoyle,
Advisory Committee Management Officer.
[FR Doc. 91-5245 Filed 3-5-91; 8:45 am]
BILLING CODE 7590-01-M

Advisory Committee on Reactor
Safeguards, Subcommittees on
Thermal Hydraulic Phenomena and
Severe Accidents; Meeting

The Subcommittees on Thermal
Hydraulic Phenomena and Severe
Accidents will hold a joint meeting on
March 21, 1991, in the Montgomery
Room at the Holiday Inn, 8120
Wisconsin Avenue, Betheada, MD.

The entire meeting will be open to
public attendance. )

The agenda for the subject meeting
shall be as follows: Thursday, March 21,
1991—8:30 a.m. unti! the conclusion of
business

The Subcommittees will discuss the
issue of NRC computer codes and their
documentation.

Oral statements may be presented by
members of the public with the
concurrence of the Subcommittee
Chairmen; written statements will be
accepted and made available to the
Committee. Recordings will be permitted
only during those portions of the

‘meeting when a transcript is being kept,

and questions may be ashed only by
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members of the Subcommittee, its
consultants, and staff. Persons desiring
to make oral statements should notify
the ACRS staff member named below as
far in advance as is practicable so that
appropriate arrangements can be made.

During the initial portion of the
meeting, the Subcommittees, along with
any of their consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittees will then hear
presentations by and hold discussions
with representatives of the NRC staff,
their consultants, and other interested
persons regarding this review.

Further information regarding topics
to be discussed, the scheduling of
sessions open to the public, whether the
meeting has been cancelled or
rescheduled, the Chairman’s ruling on
requests for the opportunity to present
oral statements and the time allotted
therefore can be obtained by a prepaid
telephone call to the Designated Federal
Official, Mr. Paul Boehnert (telephone
301/492-8528) between 7:30 a.m. and
4:15 p.m. Persons planning to attend this
meeting are urged to contact the above
named individual one or two days
before the scheduled meeting to be
advised of any changes in schedule, etc.,
that may have occurred.

Dated: February 28, 1991.
Gary R. Quittschreiber,
Chief, Nuclear Reactors Branch.
[FR Doc. 91-5246 Filed 3-5-91; 8:45 am]
BILLING CODE 7590-01-M

Biweekly Notice Applications and
Amendments to Operating Licenses
Involving No Significant Hazards
Considerations

I. Background

Pursuant to Public Law {P.L.) 87-415,
the Nuclear Regulatory Commission (the
Commission) is publishing this regular
biweekly notice. P.L. 97-415 revised
section 189 of the Atomic Energy Act of
1954, as amended (the Act), to require
the Commission to publish notice of any
amendments issued, or proposed to be
issued, under a new provision of section
189 of the Act. This provision grants the
Commission the authority to issue and
make immediately effective any
amendment to an operating license upon
a determination by the Commission that
such amendment involves no significant
hazards consideration, notwithstanding
the pendency before the Commission of
a request for a hearing from any person.

This biweekly notice includes all
notices of amendments issued, or

proposed to be issued from February 8,
1991 through February 22, 1991, The last
biweekly notice was published on
February 20, 1991 (56 FR 6867).

Notice of Consideration of Issuance of
Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination
and Opportunity for Hearing

The Commission has made a proposed
determination that the following
amendment requests involve no
significant hazards consideration. Under
the Commission’s regulations in 10 CFR
50.92, this means that operation of the
facility in accordance with the proposed
amendments would not (1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or (3)
involve a significant reduction in a
margin of safety, The basis for this
proposed determination for each
amendment request is shown below.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a
hearing.

Written comments may be submitted
by mail to the Regulatory Publications
Branch, Division of Freedom of
Information and Publications Services,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and should cite the
publication date and page number of
this Federal Register notice. Written
comments may also be delivered to
Room P-223, Phillips Building, 7920
Norfolk Avenue, Bethesda, Maryland
from 7:30 a.m. to 4:15 p.m. Copies of
written comments received may be -
examined at the NRC Public Document
Room, tke Gelman Building, 2120 L
Street, NW, Washington, D.C, The filing
of requests for hearing and petitions for
leave to intervene is discussed below.’

By April 5, 1991, the licensee may file
a request for a hearing with respect to
issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written petition
for leave to intervene. Requests for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission’s “Rules of
Practice for Domestic Licensing

Proceedings” in 10 CFR Part 2.
Interested persons should ccnsult a
current copy of 10 CFR 2.714 which is
available at the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, N.W,, Washington, D.C.
20555 and at the Local Public Document
Room for the particular facility involved.
If a request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) the nature of the
petitioner’s right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner’s
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter. Each contention
must consist of a specific statement of
the issue of law or fact to be raised or
controverted. In addition, the petitioner
shall provide a brief explanation of the
bases of the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to

- rely in proving the contention at the

hearing. The petitioner must also
provide references to those specific
sources and documents of which the



9374 Federal Register /

Vol. 56, No. 44 /| Wednesday, March 6, 1991 / Notices

petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. Petitioner
must provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact. Contentions shall be limited to
matters within the scope of the
amendments under consideration. The
contention must be one which, if proven,
would entitle the petitioner to relief. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it immediately effective,
notwithstanding the request for a
hearing. Any hearing held would take
place after issuance of the amendment.

If the final determination is that the
amendment involves a significant
hazards consideration, any hearing held
would take place before the issuance of
any amendment.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would result, for
example, in derating or shutdown of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards consideration. The
final determination will consider all
public and State comments received
before action is taken. Should the
Commission take this action, it will
publish a notice of issuance and provide
for opportunity for a hearing after
issuance. The Commission expects that
the need to take this action will occur
very infrequently. :

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,

Washington, D.C. 20555, Attention:
Docketing and Services Branch, or may
be delivered to the Commission's Public
Document Room, the Gelman Building,
2120 L Street, N.W., Washington, D.C,,
by the above date. Where petitions are
filed during the last ten (10) days of the
notice period, it is requested that the
petitioner promptly so inform the
Commission by a toll-free telephone call
to Western Union at 1-{800) 325-6000 (in
Missouri 1-(800) 342-6700). The Western
Union operator should be given
Datagram Identification Number 3737
and the following message addressed to
(Project Director): petitioner’'s name and
telephone number; date petition was
mailed; plant name; and publication
date and page number of this Federal
Register notice. A copy of the petition
should also be sent to the Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to the attorney for the
licensee.

Nontimely filings of petitions for leave
to intervene, amended petitions,
suppiemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
presiding Atomic Safety and Licensing
Board, that the petition and/or request
should be granted based upon a
balancing of factors specified in 10 CFR
2.714(a)(1)(i)-(v) and 2.714(d).

For further details with respect to this
action, see the application for
amendment which is available for public
inspection at the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, N.W., Washington, D.C,,
and at the local public document room
for the particular facility involved.

Boston Edison Company, Docket No. 50-
293, Pilgrim Nuclear Power Station,
Plymouth County, Massachusetts

Date of amendment request: February
6, 1991

Description of amendment request:
The propcsed amendment would change
the Technical Specifications (TS} to (1)
delete the reference to a specific date
for 10 CFR Part 50, Appendix ], Section
4.7.A.2.a, (2) delete Table 3.7-1, “Primary
Containment and Reactor Vessel
Isolation Valves,” and the references
thereto, (3) clarify sections 4.7.A.2.b.1.a
and 4.7.A.2.b.1.b by adding the words
“primary containment.”

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a}, the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. The operation of Pilgrim Station in
accordance with the proposed
amendment will not involve a significant
increase in the probability or
consequences of an accident previously
evaluated.

The proposed change deleting the specific
date of 10CFR50 Appendix | does not involve
a significant increase in the probability or
consequences of an accident previously
evaluated. This change is administrative in
nature. It allows Primary Containment
Testing to be performed in accordance with
the current revision of 10CFR50 Appendix J.
This change does not affect plant operation
or design.

The proposed removal of Technical
Specification Table 3.7-1 “Primary
Containment and Reactor Isolation Valves”
does not involve a significant increase in the
probability or consequences of an accident
previously analyzed. Relocating the table's
information to other controlled documents
does not affect the probability or
consequences of any previously analyzed
accident because no hardware changes are
being proposed, and because isolation valve
operability and surveillance requirements e
not relaxed.

2. The operation of Pilgrim Station in
accordance with the proposed
amendment will not create the possibility
of a new or different kind of accident
from any accident previously evaluated

The proposed amendment does not create
the possibility of a new or different kind of
accident than previously evaluated because
the proposed change is administrative in
nature and no physical alterations of plant
configuration or changes to setpoints or
operating parameters are proposed.

3. The operation of Pilgrim Station in
accordance with the proposed
amendment will not involve a significant
reduction in a margin of safety because
Primary Containment Testing will
continue to be conducted in accordance
with the latest version of 10CFR
Appendix J. ‘

Removing Table 3.7-1 from the Technical
Specifications does not involve a significant
reduction in a margin of safety because
operability and surveillance criteria for
valves needed for containment integrity are
not being relaxed.

The NRC staff has reviewed the
licensee’s analysis, and based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Plymouth Public Library, 11
North Street, Plymouth, Massachusetts
02199

Attorney for licensee: W. 8. Stowe,
Esq., Boston Edison Company, 800
Boylston Street, 36th Floor, Boston,
Massachusetts 02199

NRC Acting Project Director: Susan F.
Shankman ‘
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Boston Edison Company, Docket No. 50-
293, Pilgrim Nuclear Power Station,
Plymouth County, Massachusetts

Date of amendment request: February
6, 1981

Description of amendment request:
The proposed amendment would
establish a revised basis for the safety
analyses of the Pilgrim Nuclear Power
Station based upon the results of the
Loss-of-Coolant Accident (LOCA)
analysis performed using General
Electric's SAFER/GESTR-LOCA
Application methodology. The proposed
modification substitutes the reference to
the LOCA analyses report in
T.5.6.9.A.4.b with the revised LOCA
analyses report.

The cycle 9 reload fue! {General
Electric fuel, GE8) was analyzed using
the SAFER/GESTR-LOCA Application
Methodology. The approval of the
proposed Technical Specifications is
required for plant operation with cycle 9
reload fuel following Refueling Qutage
No. 8.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

1. This change involves no physical
modification to the plant nor would
require any different operator action
during any operating condition.- Thus,
there would be no increase in the
probability of occurrence of an accident
previously evaluated in the PNPS safety
analysis report; therefore this change
does not increase the consequences of an
accident previously evaluated in the
safety analysis report.

2. This change involves no new equipment.

It does not violate 10 CFR 50, Appendix
K limits. Hence, this change does not
increase the probability of occurrence of
the consequences of a malfunction of
equipment important to safety previously
evaluated in the safety analysis report.
We have determined the new approved
methodology for LOCA evaluations does
not affect the safe operation of Pilgrim.
The requirements of 10 CFR 50,
Appendix K are met by the new
methodology; hence the operation of
Pilgrim in accordance with the proposed
change does not involve a significant
reduction in the margin of safety.

The NRC staff has reviewed the
licensee's analysis, and based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Plymouth Public Library, 11

&

North Street, Plymouth, Massachusetts
02360.

Attorney for licensee: W. S. Stowe,
Fsq., Boston Edison Company, 800
Boyiston Street, 36th Floor, Boston,
Massachusetts 02199.

NRC Project Director: Susan
Shankman, Acting

Carolina Power & Light Company, et al.,
Docket Nos. 50-325 and 50-324,
Brunswick Steam Electric Plant, Units 1
and 2, Brunswick County, North
Carolina

Date of amendments request: January
15, 1991

Description of amendments request:
The proposed amendment would revise
numerous Technical Specifications (TS)
in support of the realignment of some of
Carolina Power & Light Company's

_(CP&L) organizational structure. CP&L

has created a Nuclear Assessment
Department (NAD) to assume the
functions and responsibilities for (1}
administering CP&L's independent
review program for nuclear facilities
that is currently provided by the
Corporate Nuclear Safety Section
(CNSS), and (2) auditing of the unit
activity currently provided by the
Quality Assurance Services Section of
the Corporate Quality Assurance
Department.

The TS mandated functions are
retained; however, the consolidation of
functions and organizational unit title
changes requires corresponding changes
to the appropriate TS sections,
specifically, Section 8.2, Organization;
Section 6.5, Review and Audit; Section
6.7, Safety Limit Violation, and Section
6.10.3, Record Retention.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. The proposed amendment does not

involve a significant increase in the
probability or consequences of an
accident previously evaluated because it
is administrative in nature and does not
physically alter any safety-related
systems nor does it affect the way in
which any safety-related systems
perform their functions. The revisions to
Section 8.0 of the Technical
Specifications reflect changes in the
organizational reporting structure of
CP&L due to the creation of the Nuclear
Assessment Department (NAD). The
proposed change is administrative in
nature in that the changes reflect
organizational reporting changes rather
than changes in the nature or depth of
reviews and audits; recommendations for
procedures, modifications, maintenance
and operations activities; or other means
of affecting unit safety. The independent

revlew function currently provided by
the Corporate Nuclear Safety Section
(CNSS) as outlined in the Specifications,
will not be altered by the change. Rather
the proposed change will merely reflect a
reporting realignment of the individuals
and organizations currently providing the
independent review function. Similarly,
the audit of unit activity function
currently provided by the Quality
Assurance Auditing Unit of the
Corporate Quality Assurance
Department will not be altered by the
change, but will reflect a reporting
realignment of the individuals and
organizations currently providing the
audit function. The other revisions to
titles and organizations in the proposed
change solely revise the Technical
Specifications to reflect the current
organizational structure of the Companv.

2. The proposed amendment does not
create the possibility of a new or
different kind of accident from any
accident previously evaluated. As stated
in Item 1, the proposed change is
administrative in nature and does not
physically alter any safety related
systems, nor does it affect the way in
which any safety related systems
perform their functions. Therefore, the
proposed amedment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

. The proposed amendment does not
involve a significant reduction in the
margin of safety. The proposed change is
administrative in nature and does not
physically alter any safety related
systems nor does it affect the way in
which any safety related systems
perform their functions. As a result of the
change, the Brunswick Technical
Specifications will better reflect the
actual management structure at both the
Brunswick Plant and the Corporate
Office. Therefore, the proposed
amendment does not involve a
significant reduction in margin of safety.

The NRC staff has reviewed the
50.92(c] licensee's analysis and, based
on this review, it appears that the three
standards are satisfied. Therefore, the
NRC staff proposes to determine that
the amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Hartsville Memorial Library,
Home and Fifth Avenues, Hartsville,
South Carolina 29535

Attorney for licensee: R. E. Jones,
General Counsel, Carolina Power &
Light Company, P. O. Box 1551, Ralcigh,
North Carolina 27602

NRC Project Director: Elinor G.
Adensam

w
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Carolina Power & Light Company,
Docket No. 50-261, H. B. Robinson
Steam Electric Plant, Unit 2, Darlington
County, South Carolina :

Date of amendments request: January
15, 1991

Description of amendments request:
The proposed amendment would revise
numerous Technical Specifications (TS)
in support of the realignment of some of
Carolina Power & Light Company'’s
(CP&L) organizational structure. CP&L
has created a Nuclear Assessment
Department (NAD]) to assume the
functions and responsibilities for (1)
administering CP&L’s independent
review program for nuclear facilities
that is currently provided by the
Corporate Nuclear Safety Section
(CNSS), and (2) auditing of the unit
activity currently provided by the
Quality Assurance Services Section of
the Corporate Quality Assurance
Department.

The TS mandated functions are
retained; however, the consolidation of
functions and organizational unit title
changes requires corresponding changes
to the appropriate TS sections, .
specifically, Section 6.2, Organization;
Section 6.5, Review and Audit; Section
6.7, Safety Limit Violation, and Section
6.10.3, Record Retention.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:
" 1. The proposed amendment does not

involve a significant increase in the
probability or consequences of an
accident previously evaluated because it
is administrative in nature and does not
physically alter any safety-related
systems nor does it affect the way in
which any safety-related systems
perform their functions.

The revisions to Section 6.0 of the
Technical Specifications reflect changes in
the organizational reporting structure of
CP&L due to the creation of the Nuclear
Assessment Department (NAD). The
proposed change is administrative in nature
in that the changes reflect organizational
reporting changes rather than changes in the
nature or depth of reviews and audits;
recommendations for procedures,
modifications, maintenance and operations
activities; or other means of affecting unit
safety. The independent review function
currently provided by the Corporate Nuclear
Safety Section (CNSS) as outlined in the
Specifications, will not be altered by the
change. Rather the proposed change will
merely reflect a reporting realignment of the
individuals and organizations currently
providing the independent review function.
Similarly, the audit of unit activity function
currently provided by the Quality Assurance
Auditing Unit of the Corporate Quality

Assurance Department will not be altered by
the change, but will reflect a reporting
realignment of the individuals and
organizations currently providing the audit
function. The other revisions to titles and
organizations in the proposed change solely
revise the Technical Specifications to reflect
the current organizational structure of the
Company.

2. The proposed amendment does not
create the possibility of a new or
different kind of accident from any
accident previously evaluated. As stated
in Item 1, the proposed change is
administrative in nature and does not
physically alter any safety related
systems, nor does it affect the way in
which any safety related systems
perform their functions. Therefore, the
proposed amedment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

. The proposed amendment does not
involve a significant reduction in the
margin of safety. The propesed change is
administrative in nature and does not
physically alter any safety related
systems nor does it affect the way in
which any safety related systems
perform their functions. As a result of the
change, the Brunswick Technical
Specifications will better reflect the
actual management structure at both the
Brunswick Plant and the Corporate
Office. Therefore, the proposed
amendment does not involve a
significant reduction in margin of safety.

The NRC staff has reviewed the

50.92(c) licensee's analysis and, based

on this review, it appears that the three

standards are satisfied. Therefore, the

NRC staff proposes to determine that

the amendment request involves no

significant hazards consideration.

Local Public Document Room

location: Hartsville Memorial Library,

Home and Fifth Avenues, Hartsville,

South Carolina 29535

Attorney for licensee: R. E. Jones,

General Counsel, Carolina Power &

Light Company, P. O. Box 1551, Raleigh,

North Carolina 27602

NRC Project Director: Elinor G.

Adensam

w

Carolina Power & Light Company, et al,,
Docket No. 50-400, Shearon Harris
Nuclear Power Plant, Unit 1, Wake and
Chatham Counties, North Carolina

Date of amendment request: January
15, 1991

Description of amendment request:
The proposed amendment would revise
numerous Technical Specifications (TS)
in support of the realignment of some of
Carolina Power & Light Company’s
{CP&L's) organizational structure. CP&L
has created a Nuclear Asgessment
Department {NAD) to assume the
functions and responsibilities for (1) .
administering CP&L’s independent
review program for nuclear facilities

that is currently provided by the
Corporate Nuclear Safety Section
(CNSS), and (2) auditing of the unit
activity currently provided by the
Quality Assurance Services Section of
the Corporate Quality Assurance
Department. '

The TS mandated functions are
retained; however, the consolidation of
functions and organizational unit title
changes requires corresponding changes
to the appropriate TS sections,
specifically, Section 8.2, Organization;
Section 6.5, Review and Audit; Section
6.7, Safety Limit Violation; and Section
6.10.3, Record Retention. The changes
also realign the evaluation of CP&L’s
Licensee Event Reports (LER} for
potential applicability to other CP&L
nuclear plants to a shared responsibility
between the on-site Regulatory
Compliance Unit and the Corporate
Nuclear Licensing Section for the
operational feedback function.

In addition to the changes related to
the formation of the NAD, the position
of Assistant Plant General Manager is
being eliminated and is, therefore, being
deleted from the list of members of the
Plant Nuclear Safety committee (PNSC).
Also, updating of position titles is
included.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. The proposed amendment does not

involve a significant increase in the
probability or consequences of an
accident previously evaluated because it
is administrative in nature and does not
physically alter any safety-related
systems nor does it affect the way in
which any safety-related systems
perform their functions.

Section 6.0 of the Technical Specifications
was revised to reflect changes in the
organizational reporting structure of CP&L
due to the creation of the NAD. The proposed
change is administrative in nature in that the
changes reflect organizational reporting
changes rather than changes in the nature or
depth of reviews and audits;
recommendations for procedures,
modifications, maintenance and operations
activities; or other means of affecting unit
safety. The independent review function
currently provided by the CNSS as outlined
in the Specifications, will not be altered by
the change; rather the proposed change will
merely reflect a reporting realignment of the
individuals and organizations currently
providing the independent review function.
Similarly, the audit of unit activity function
currently provided by the Quality Assurance
Services Section of the Corporate Quality
Assurance Departmeént will not be altered by
the change; but will reflect a reporting .
realignment of the individuals and



Federal Register / Vol. 56, No. 44 / Wednesday, March 6, 1991 / Notices

9377

organizations currently providing the audit
function. The other revisions to titles and
organizations in the proposed change solely
revise the Technical Specifications to reflect
the current organizational structure of the
Company.

The position of Assistant Plant General
Manager has been eliminated at SHNPP
[Shearon Harris Nuclear Power Plant]. As
such the proposed change deletes the
Assistant Plant General Manager froin the list
of PNSC members provided in Technical
Specification 6.5.2.2. This position provided
ro additional area of expertise not already
covered by other PNSC members and can be
eliminated without impact on the decision
making capability of the PNSC and without
any impact on safe operation of the plant.
The meeting frequency, quorum requirements,
and responsibilities of the PNSC are not
affected by this proposed change to
composition of the PNSC. The other title
change which have been made within Section
6.5.2.2 relating to composition of the PNSC,
have been made solely for the purpose of
updating these position titles to reflect
current position titles. These title changes
have no impact on the capability of the PNSC
to perform its function and have no impact on
the safe operation of the plant.

Deletion of the Technical Specification
requirement that CNSS {now NAD) personnel
evaluate all CP&L LERs for potential
applicability to other CP&L plants will not
resuit in the elimination of the LER review
activity. This activity, which is part of the
Operational Experience Feedback (OEF)
function, is being transferred to the on-site
Regulatory Compliance Unit and the
Corporate Nuclear Licensing Section in the
General Office as a shared responsibility.
The on-site Regulatory Compliance Unit will
provide plant-specific LER review to identify
issues. which have potential applicability to
cther CP&L nuclear plants. The Nuclear
Licensing Section will perform an oversight
function as part of its natural generic
regulatory responsibility to help assure
consistent feedback to and consideration of
individual plant issues at the other CP&L
nuclear plants.

Deletion of the Technical Specification
requirement from this section will not impact
safe operation of the plant since this change
is administrative in nature and does not alter
the review or feedback activities. In fact,
NUREG-0737 Section 1.C.5 specifies that
Technical Specifications are not required to
implement this OEF activity.

2. The proposed amendment does not
create the possibility of a new or
different kind of accident from any
accident previously evaluated. As stated
in Item 1, the proposed change is
administrative in nature and does not
physically alter any safety related
systems, nor does it affect the way in
which any safety related systems
perform their functions. Therefore, the
proposed amendment does not create the
possibility of a new or different kind of
accident from any accident previously.
evaluated.

3. The proposed amendment does not
involve a significant reduction in the
margin of safety. The proposed change is

administrative in nature and does not
physically alter any safety related
systems nor does it affect the way in
which any safety related systems
perform their functions. As a result of the
change, the Shearon Harrls Technical
Specifications will better reflect the
actual management structure at both the
Shearon Harris Nuclear Power Plant and
the Corporate Office. Therefore, the
proposed amendment does not involve a
significant reduction in margin of safety.

The NRC staff has reviewed the
50.92{c] licensee’s analysis and, based
on this review, it appears that the three
standards are satisfied. Therefore, the
NRC staff proposes to determine that
the amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Cameron Village Regional
Library, 1930 Clark Avenue, Raleigh,
North Carolina 27605.

Attorney for licensee: R. E. Jones,
General Counsel, Carolina Power &
Light Company, P. O. Box 1551, Raleigh,
North Carolina 27602

NRC Prgject Director: Elinor G.
Adensam

Commonwealth Edison Company,
Docket Nos. 50-373 and 50-374, LaSalle
County Station, Units 1 and 2, LaSalle
County, Hlinois

Date of application for amendments:
January 18, 1991, as supplemented
February 4, 1991

Description of amendments request:
The amendment request proposes two
changes to the Administrative Controls
section of the Technical Specifications.
The first proposed change would change
the title of the Assistant Vice President
Quality Programs and Assessment to the
General Manager Quality Programs and
Assessment. The scope and
responsibilities of the position would
remain unaffected. The-second proposed
change is intended to clarify the Station
Control Room Engineer (SCRE) to Shift
Technical Advisor (STA) formal
turnover.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration, which is presented
below:

The proposed Operating License/Technical
Specification Amendment has been evaluated
to determine whether or not there is a
Significant Hazards Consideration based on
the questions provided by 10 CFR 50.92
requirements. In addition, the evaluation was
measured against the criteria used to
establish safety limits, the limiting safety
system settings, and the limiting conditions
for operations. The results of the evaluation
determined that the proposed amendment
would not:

1. Involve a significant increase in the
probability or consequences of an
accident previously evaluated; or

2. Create the possibility of a new or
different kind of accident from any
accident previously evaluated; or

3. Involve a significant reduction in a
margin of safety. )

The proposed change does not result in a
significant increase in the probability or
consequences of accidents previously
evaluated. The changes are administrative in
nature, and as such are not considered in any
FSAR Chapter 15 analysis. The changes do
not effect any administrative process which
could impact the assumptions or resul's of
the analyses.

The proposed change does not create the
possibility for a new or different kind of
accident from any accident previously
evaluated. The proposed changes do not
result in the introduction of any new or
different equipment, and they will not cause
the operation of installed equipment in a new
or different manner. The changes will not
result in the introduction of any new
procedure or process which could create a
new or different kind of accident.

The proposed change does not involve a
significant reduction in margin of safety.
Because the changes are purely
administrative in nature, no margin of safety
is affected.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c}) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Public Library of 1llinois Valley
Community College, Rural Route No. 1,
Ogelsby, Illinois 61348.

Attorney to licensee: Michael 1. Miller,
Esquire; Sidley and Austin, One First
National Plaza, Chicago, Illinois 60690.

NRC Project Director: Richard .
Barrett

Duke Power Company, Docket Nos. 50-
369 and 50-370, McGuire Nuclear
Station, Units 1 and 2, Mecklenburg
County, North Carolina

Date of amendment request: October
24, 1980

Description of amendment request:
The proposed amendments would revise
the in-place penetration and bypass
leakage requirement in Technical
Specification (TS) 4.7.8.c.1, 4.7.6.f, and
4.7.6.g from less than 1% to less than
0.05%. The proposed revision places a
more restrictive limit in the TSs.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:
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Operation of McGuire in accordance with
the proposed amendment would not involve a
significant increase in the probability or
¢ nsequences of an accident previously
evaluated. The request to change the TS
requirement for in-place HEPA penetration
and carbon bypass leakage from less than 1%
to less than 0.05% constitutes a more
restrictive requirement that will further
ersure adequate filtration of the control room
air as required to maintain the control room
habitable during all phases of operation.
Additionally, the proposed revision complies
with Regulatory Guide 1.52 Revision 2 as
clarified by Generic Letter 83-13. Operating
under this proposed change, the VC system
will continue to maintain proper temperature,
cleanliness, and pressurization in the control
room during plant operation, shutdown, post
accident conditions, and all feasible weather
conditions. There will be no hardware,
system modifications, or operational changes
to the VC system as a result of the proposed
change. Therefore, the probability of an
accident previously evaluated will not
increase. By placing the more restrictive
requirement on the VC system, the
consequences of an accident, specifically the
control room dose, will be maintained below
regulatory limits.

Operation of the McGuire facility in
accordance with the proposed amendment
would not create the possibility of a new or
different kind of accident previously
svaluated. As stated above, this revision
imposes a more restrictive requirement that
will further ensure adequate filtration of the
control room air as required to maintain the
control room habitable during all phases of
operation. There will be no hardware, system
modifications, or operational changes to the
VC gystem as a result of the proposed
change. Therefore, no new or different
accident scenarios are created.

Operation of the McGuire facility in
accordance with the proposed amendment
would not involve a significant reduction in
the margin of safety. By imposing the more
restrictive requirement, the proposed revision
will ensure the margin of safety provided by
the 99% decontamination efficient HEPA and
carbon filters will be maintained. By
decreasing the allowed HEPA penetration
and carbon bypass leakage from less than 1%
to less than 0.05%, the designed margin of
safety will be maintained, and reflected in
the TS.

Based on the preceding discussion, Duke
concludes that the proposed amendment
request does not involve a significant hazards
consideration as defined by 10 CFR 50.92.

The Commission’s staff has reviewed
the licensee's analysis, and based on
this review, it appears that the three
standards of 10 CFR 50.92 are satisfied.
Therefore, the Commission’s staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

Local Public Document Room
location: Atkins Library, University of
North Cdrolina, Charlotte (UNCC
Station), North Carolina 28223 -

Altorney for licensee: Mr. Albert Carr,
Duke Power Company, 422 South

Church Street, Charlotte, North Carolina
28242-0001.

NRC Project Director: David B.
Matthews

Entergy Operations, Inc., Docket No. 59-
313, Arkansas Nuclear One, Unit No. 1,
Pope County, Arkansas

Date of amendment request: January
29, 1991

Description of amendment request:
The proposed amendments revise the
Arkansas Nuclear One, Unit 1 (ANO-1)
Technical Specification (TS) 3.3 and
4.5.2 regarding the reactor building
emergency cooling system. Specifically,
the TS would be clarified by defining a
reactor building cooling train in terms of
equivalent cooling capacity to meet the -
design requirements as specified in the
Safety Analysis Report.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no mgmflcant hazards
consideration which is presented below:

Criterion 1 - Does Not Involve a Significant
Increase in the Probability or Consequences
of an Accident Previously Evaluated.

The proposed change restricts
interpretation of the specification while
ensuring the design basis requirements are
met. The configuration required by the
proposed specification are permitted by the
existing specification. The change in
nomenclature from reactor building cooling to
reactor building emergency cooling is
administrative in nature, therefore the change
does not involve an increase in the
probability or consequences of an accident
previously evaluated.

Criterion 2 - Does Not Create the
Possibility of a New or Different Kind of
Accident from any Previously Evaluated.

No new configuration is allowed by this
change to the nomenclature in the
Specification. The change in nomenclature
from reactor building coolmg to reactor
building emergency cooling is administrative
in nature. This change serves to clarify the
specification and provide further information
in the Bases. The configuration required by
the proposed specification is permitted by the
existing specification. Any deviation from
that of normal configuration will require an
evaluation per 10CFR50.59 and therefore does
not create the possibility of a new or different
kind of accident from any previously
evaluated.

Criterion 3 - Does Not Involve a Significant
Reduction in the Margin of Safety.

The purpose of this change is to define the
requirements for the reactor building
emergency cooling in terms of heat removal
capacity rather than in terms of specific
component operation. The required
configurations are unaffected and the design
basis is unchanged. The change in_
nomenclature from reactor building cooling to
reactor bu)ldmg emergency cooling is
administrative in nature. Providing -
clarification and references to the system:

design basis does not reduce the margin of
safety. .

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three -
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Tomlinson Library, Arkansas
Tech University, Russellville, Arkansas
72801

Attorney for licensee: Nicholas S.
Reynolds, Esquire, Winston and Strawn,
1400 L Street, N.W.,, Washington, D.C.
20005-3502

NRC Project Director: Thomas P.
Gwynn, Acting Director

Entergy Operations, Inc., Docket No. 50-
368, Arkansas Nuclear One, Unit No. 2,
Pope County, Arkansas

Date of amendment request: January
29, 1991

Description of amendment request:
This proposed change to the Arkansas
Nuclear One, Unit No. 2 (ANO-2)
Technical Specifications (TS) would
revise the Action statements associated
with Limiting Condition for Operation
(LCO) 3.2.1, Linear Heat Rate and LCO
3.2.4, DNBR Margin. LCOs 3.2.1 and 3.2.4
currently require core power to be
maintained less than the linear heat rate
(LHR) and departure from nucleate
boiling ratio (DNBR) power operating
limits calculated by the Core Operating
Limits Supervisory System (COLSS). If
COLSS is out of service, the LHR and
DNBR must be maintained within a
more restrictive set of limits based on-
the Core Protection Calculators (CPCs).
With these limits not being maintained,
corrective action must be initiated
within 15 minutes to restore the LHR
and DNBR to within the applicable set
of limits (depending on whether or not
COLSS is operable] within 1 hour or the
plant must be in at least Hot Standby
within the next 8 hours.

The proposed change adds a
distinction between the Action
requirements for exceeding a COLSS
calculated power operating limit (an
actual plant condition warranting rapid
corrective action) and the Action
requirements for exceeding a CPC
calculated operating limit {when COLSS
is out of service). When COLSS isin -
service, the present Action remains
essentially unchanged except that the
power level that must be maintained if
the LHR or DNBR Limits cannot be
restored will be increased to be
consistent with the present TS
Applicability. However, with COLSS out
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of service, the proposed change will
replace the current 15 minute time limit
for initiating corrective action with a
requirement to return COLSS to service
within 2 hours. The time allowed for
restoration of the DNBR and LHR Limits
would then increase from 1 hour to 2
hours. If the DNBR and LHR limits are
not restored within the 2 hours, the
proposed change would require reactor
power to be reduced to less than or
equal to 20% of Rated Thermal Power
within the next 6 hours.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

Criterion 1 - Does not involve a significant
Increase in the Probability or Consequences
of an Accident Previously Evaluated.

The proposed change does not modify the
requirement to operate within the alternate
LHR and DNBR limits nor does it mcdify the
actual LHR or DNBR limits themselves. The
proposed change simply makes a distinction
between the Action requirements associated
with exceeding a COLSS calculated power
operating limit and the Action requirements
associated with exceeding a CPC calculated
operating limit following the loss of COLSS.
In the first case (exceeding a COLSS
calculated [power operating limit] POL),
Entergy Operations agrees that corrective
action should be initiated promptly to bring
the LHR and DNBR within their respective
limits and, in this case, a 15 minute time limit
is appropriate. However, in the latter case
(exceeding a CPC calculated operating limit
following the loss of COLSS), it is clear that
simply because COLSS indication is lost does
not mean that the plant is operating outside
the range of conditions assumed in Chapter
15 Safety Analysis and. in this case, a 15
minute time limit is not appropriate. An
increase from 15 minutes to 2 hours to regain
the monitoring capabilities of COLSS would
not significantly increase the probability of
exceeding the actual LHR or DNBR power
operating limits since the increase in COLSS
out-of-gervice time will be compensated for
by increasing the monitoring frequency of the
important CPC calculated parameters.
Further, since the proposed change will result
in maintaining steady-state conditions it will
be easier for the operators to detect any
abnormal occurrence that has the potential to
degrade either the LHR or the DNBR.

The primary consideration in extending the
COLSS out of service time limit is the remote
possibility of a slow, undetectable transient
that degrades the LHR and/or DNBR slowly
over the 2 hour period and is then followed
by an [Anticipated Operational Occurrence]
AQO or an accident. The parameters
normally monitored by COLSS which have
the potential for degrading the LHR and
DNBR if no corrective action is taken are:
Reactor Coolant System (RCS) flow rate,
axial and radial power distributions, core
inlet temperature, core power, RCS pressure
and azimuthal tilt. Of these parameters, core :
inlet temperature, core power, and RCS

pressure are easily monitored by the plant
operators using various safety-grade,
redundant Control Room indications and,
therefore changes in these parameters are
readily apparent. Further, operating
experience at ANO-2 and other [Combustion
Engineering] CE nuclear steam supply
systems using the same reactor coolant
pumps (RCPg) as ANO-2 has shown that
measurable changes in RCP [delta]Ps {which
COLSS uses to calculate RCS flow) are very
rare. When they do occur they involve abrupt
step changes in flow which are readily
apparent; hence, the probability of a slow
degradation in the RCS flow rate is
exceedingly small. Thus, the parameters that
comparatively (although still remote) pose
the highest potential for a degradation in the
core thermal margin when COLSS is out of
service relate to the axial and radial core
power distributions and the azimuthal tilt.
These parameters are discussed below.

Axial xenon oscillations are a normal
consequence of the ANO-2 core design,
particularly near the end of core life. As a
result, ANO-2 operations personnel are
instructed, per operating procedures to
maintain strict control over the axial power
shape in the core. Although the primary
reason for axial shape control is to maintain
an even fuel burnup throughout the core, it
also results in maintaining the axial power
shapes well within the limits assumed in the
safety analysis. Typically, axial shape control
practice at ANO-2 maintains the Axial Shape
Index {ASI} within 0.05 ASI units of the
Equilibrium Shape Index (ESI), which is
normally very near 0.0.

Hypothetically, the most severe situation
which could be postulated to occur, although
again remote, would be if COLSS execution
was lost just when the plant operators were
ready to take manual action to return the ASI
value to within the ESI 27 0.05 control band.
Since a full xenon oscillation takes
approximately 26 hours, there would be
about 6 hours from the time that control
action would normally be taken to the time
that the ASI reached its peak value (i.e., it
takes one quarter cycle for the ASI to travel
from its ESI value to its peak value). Since
operating procedures will be revised to
require the CPC calculated LHR and DNBR to
be monitored every 15 minutes {see below),
any significant change in the ASI index will
be apparent through a change in these CPC
calculated values. Hence, due to the attention
given the axial power distribution, both when
COLSS is in service as well as when COLSS
is out of servite, it is very improbable that a
change in ASI during two hours of steady-
state operation with COLSS out of service
could be either undetected or lead to a
condition that place the reactor outside the
range of initial conditions that were assumed
in the safety analysis.

With regards to azimuthal tilt, there is very.
rarely any significant change in this
parameter as long as all Control Element
Assemblies {CEAS) are properly aligned. The
only real contributor to a rapid increase in -
azimutha1 tilt would be an inadvertent CEA .
drop; however, since the probability of a CEA
drop'is very low, the likelihood of this event
occurring within the two hour time limit is
even lower. In the unlikely event that a CEA -

drop did occur, the Control Element
Assembly Calculators (CEACs) provide a
safety-grade, redundant means of alerting the
operators that corrective action is necessary.
Thus, the potential for a degradation in
azimuthal tilt during two hours of steady-
state operation following the loss of COLSS
is both highly unlikely and relatively easy to
detect using instrumentation already
available in the Control Room. The ANO-2
Technical Specifications currently address
actions for a dropped CEA.

As previously stated, upon approval of the
proposed change, plant personnel will revise
operating procedures to increase the
monitoring frequency of the CPC calculated
values of LHR and DNBR. Currently,
procedures require that immediately
following the loss of COLSS and every 2
hours thereafter, plant operators record
(among other things) the CPC calculated
values of LHR and DNBR. Procedures will be
revised to require that the monitoring
frequency for LHR and DNBR be increased
from once every 2 hours to once every 15
minutes. Moreover, this procedure will be
revised to define a maximum allowatle
change in the CPC calculated LHR or DNBR
such that further degradation will require the
operators to take immediate action to reduce
reactor power and comply with the
appropriate COLSS out of service TS limits.
The monitoring frequency for DNBR and LHR
of once every 15 minutes will be used until
either COLSS is restored to service or DNBR
and LHR have been restored to within their
limits, at which time the monitoring
frequency will become once per 2 hours as
allowed by the existing surveillance
requirements. Implementation of this
procedure change provides additional
assurance that potential reductions in core
thermal margin will be quickly detected and,
should it prove necessary, result in a
decrease in reactor power and subsequent
compliance with the existing COLSS out of
service TS limits.

Extending the time to restore the CPC
calculated LHR and DNBR to within the
acceptable operating range from 1 hourto 2 -
hours is being proposed to assure that the
maneuver can be accomplished in a gradual
and controlled manner thus decreasing the
probability of an avoidable challenge to the
Reactor Protection System (RPS). When this
Action statement was originally written it
was anticipated that only a relatively small
power reduction would be required to bring -
the reactor into conformance with the CPC
operating limits. This relatively small power
change could be accomplished in a fairly
controlled manner over the one hour time
limit currently in the TS; however, due to
changes in CPC and COLSS software, it is
possible that the required power reductions
may exceed 25% near the end of the fuel
cycle. These large power reduction rates
result in a rapid increase in xenon
concentration and a subsequent decrease in
cold leg temperature (T-cold) that may be
difficult to control. At the end of an operating
cycle it is possible that such an event could
lead to a violation of the minimum cold leg
temperature Tech Spec (LCO 3.1.1.4) and/or a
CPC generated reactor trip on T-cold out-of- -
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range. Accordingly, given the potential for
power reductions of this magnitude, itis -
appropriate to extend the time allowed to
complete the maneuver so that it may be
performed in a more gradual and controlled
manner.

Changing the core power which must be
maintained if the LHR and/or DNBR limits
cannot be restored in the proposed 2 hours
time limit from “Hot Standby" to “less than
or equal to 20% of Rated Thermal Power" is
consistent with the ANO-2 TS philosophy.
That philosophy requires the reactor to be
placed in an Operational Made in which the
. LCO is no longer applicable if that LCO or its
associated Action statements cannot be
satisfied. Power levels of 20% and below, in
combination with compliance with all other
LCOs [sic] {e.g., CEA Insertion Limits), ensure
that sufficient LHR and DNBR margin will be
available and results in a core power high
enough to allow the in-core and ex-core
neutron detectors to provide meaningful data
to the COLSS and CPCs, respectively, This
higher power level will facilitate COLSS
trouble-shooting and aid in the determination
of COLSS operability once COLSS execution
is restored.

The proposed changes will eliminate
unnecessary power reductions along with the
rate at which the power reductions are
accomplished. The proposed change will
result in significant operational benefits
while continuing to maintain a high degree of
confidence that the core conditions remain
well within the range of values assumed in
the safety analysis. Therefore, the proposed
change will not result in a significant
increase in the probability or consequences
of any accident previously evaluated.

Criterion 2 - Does not create the Possibility
of a New or Different Kind of Accident from
any Previously Evaluated.

The proposed change does not alter the
current power operating limits nor does it
involve any changes to COLSS or CPC
software. There has been no physical change
to plant systems, structures or components
nor will the proposed change affect the
ability of any of the safety-related equipment
required to mitigate AOOs or accidents. The
only significant change associated with the
proposed amendment involves changes to the
operating procedures used when COLSS is
out-of-service. All revisions to operating
procedures will be reviewed and approved
by appropriate plant personnel as required by
the Administrative Controls (Section 6) in the
ANO-2 Technical Specifications. Thus,
operation of the facility in accordance with
the proposed change will not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

Criterion 3 - Does not Involve a Significant
Reduction in the Margin of Safety.

The intent of LCOs 3.2.1 and 3.2.4 is to
maintain the reactor within the range of
initial conditions that was assumed in the
Safety Analysis. Maintaining the LHR within
the specified range ensures that in the event
of a LOCA, the fuel cladding temperature will
not exceed the 2200° F limit imposed by
10CFR46. Maintaining the DNBR within the
specified range ensures that no AOO will
result in a violation of the [Specified

Acceptable Fuel Design Limits] SAFDLs and
that no postulated accident will result in
consequences more severe than those
described in Chapter 15 of the FSAR. Since
there has been no change to the requirement
to operate the reactor within the LHR and
DNER limits and no change to the actual LHR
and DNBR limits themselves, the accident
analyses described in Chapter 15 of the FSAR
will not be affected and will therefore remain
bounding.

The proposed change will eliminate
unnecessary power reductions along with the
rate at which the power reductions are
accomplished. Maintaining steady-state
conditions for up to two hours after the loss
of COLSS while increasing the CPC LHR/
DNBR monitoring frequency, provides plant
personnel with a reasonable period of time to
return COLSS to service while continuing to
maintain a high degree of confidence that the
core conditions remain well within the range
of values assumed in the safety analysis.
Moreover, by reducing the number of plant
transients there will be a reduction in
probability of an AOO and subsequent RPS
actuation. Hence, operation of the facility in
accordance with the proposed change will
not result in a significant reduction in the
margin of safety.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Tomlinson Library, Arkansas
Tech University, Russellville, Arkansas
72801

Attorney for licensee: Nicholas S.
Reynolds, Esquire, Winston and Strawn,
1400 L Street, N.W., Washington, D.C.,
20005-3502

NRC Project Director: Thomas P.
Gwynn, Acting Director

Houston Lighting & Power Company,
City Public Service Board of San
Antonio, Central Power and Light
Company, City of Austin, Texas, Dotket
Nos. 50-498 and 50-499, South Texas
Project, Units 1 and 2, Matagorda
County, Texas

Date of amendment request: January
8, 1991

Description of amendment request:
The request proposes amending the
Technical Specifications by replacing
certain values of cycle-specific
parameter limits with a reference to the
Core Operating Limits Report (COLR),
which would contain those limits.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards

- consideration which is presented below:

1) The proposed change does not involve a
significant increase in the probability or

consequence of an accident previously
evaluated.

The removal of cycle-specific core-
operating limits from the South Texas Project
Technical Specifications has no influence or
impact on the probability or consequences of
any accident previously evaluated. The core
operation limits, although not in the
Technical Specifications, will be followed in
the operation of the South Texas Project,
Units 1 and 2. The proposed amendment
requires exactly the same actions to be taken
if a core operating limit is exceeded that the
current Technical Specifications do. The
cycle-specific limitg in the COLR will
continue to be controlled by the South Texas
Project programs and procedures. Each
accident analysis addressed in the South
Texas Project FSAR will be examined with
respect to changes in the cycle-dependent
parameters, which are obtained from the use
of NRC approved reload design
methodologies, to ensure that the transient
evaluation of new reloads are bounded by
previously accepted analyses. This
examination, which will be conducted per the
requirements of 10 CFR 50.59, will ensure that
future reloads will not involve a significant
increase in the probability or consequences
of an accident previously evaluated.

2) The proposed change does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

As stated earlier, the removal of the cycle
specific variables has no influence or impact,
nor does it contribute in any way to the
probability or consequences of an accident.
No safety-related equipment, safety function,
or plant operation will be altered as a result
of this proposed change. The cycle specific
variables are calculated using the NRC
approved methods, and submitted to the NRC
to allow the staff to continue to trend the
values of these limits. The Technical
Specifications will continue to require
operation within the core operating limits,
and appropriate actions will be required if
these limits are exceeded.

Therefore, the proposed amendment does
not in any way create the possibility of a new
or different kind of accident from any
accident previously evaluated.

3) The proposed amendment does not
result in a significant reduction in the
margin of safety.

The margin of safety is not affected by the
removal of cycle specific core operating limits
from the Technical Specifications. The
margin of safety presently provided by
current Technical Specifications remains
unchanged. Appropriate measures exist to
control the values of these cycle specific
limits. The proposed amendment continues to
require operation within the core limits as
obtained from the NRC approved reload
design methodologies, and the actions to be
taken if a limit is exceeded remains
unchanged.

‘The development of the limits for future
reloads will continue to conform to those
methods described in NRC approved
documentation. In addition, each future
reload will involve a 10 CFR 50.59 safety
review to assure that operation of the unit
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within the cycle specific limits will not
involve a significant reduction in the margin
of safety. Therefore, the proposed changes
are administrative in nature, and do not
impact the operation of the South Texas
Project in a manner that involves a reduction
in the margin of safety.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the request for
amendments involves no significant
hazards consideration.

Local Public Document Room
Location: Wharton County Junior
College, ]J. M. Hodges Learning Center,
911 Boling Highway, Wharton Texas
77488

Attorney for licensee: Jack R,
Newman, Esq., Newman & Holtzinger,
P.C., 1615 L Street, NW, Washington, DC
20038

NRC Project Director: George F. Dick,
Jr., Acting

Northeast Nuclear Energy Company,
Docket No. 50-245, Millstone Nuclear
Power Station, Unit No. 1, New London
County, Connecticut

Date of amendment request: January
16, 1991 and Supplement dated February
15, 1991.

Description of amendment request:
The proposed amendment would change
Technical Specification (TS) 4.7.A.3
“Containment Systems,” to allow the
use of the “mass point” methodology, in
addition, or as an alternative to, the
presently approved *total time"
methodology.

Basis for proposed no significant
hazards consideration determination:

At the present time, TS 4.7.A.3
requires the use of ANSI N45.4-1972 (the
“total time" method) for calculation of
the containment leak rate. The licensee
has proposed that the use of the mass
point method be incorporated in TS
4.7.A.3 to be used in conjunction with, or
instead of, the total time method.

It has been recognized by the
professional community that the mass
point method is an acceptable means for
calculation of containment leakage in
addition to the two other methods,
point-to-point and total time which are
referenced in ANSI N45.4-1972. The
mass point method calculates the air
mauss at each point in time, and plots it
against time. A linear regression line is
plotted through the mass-time points
using a least square fit. The slope of this
line is proportional to the leakage rate.
The mass point method has some
advantages when it is compared with
the other methods. In the total time
method, a series of leakage rates is

calculated on the basis of air mass
differences between an initial data point
and each individual data point
thereafter. If for any reason (such as
instrument error, lack of temperature
equilibrium, ingassing, or outgassing) the
initial data point is not accurate, the
results of the test will be affected.

The staff has determined that these
two methods (mass point and total time)
are acceptable methods which may be -
used to calculate containment leakage
rates as described in 10 CFR Part 50,
Appendix ], Section III.A.3(a).

Title 10, CFR 50.92, “Issuance of
Amendment,” contains standards for
addressing the existance of no
significant hazards considerations with
regard to issuance of license
amendments. In this regard, the
proposed change to TS 4.7.A.3 would
not:

1. Involve a significant increase in the
probability or consequences of an
accident previously evaluated. The
proposed change to the TS involves a
method of containment testing, has no
effect on reactor operation and thus
cannot effect the probability of an
accident. Since the mass point
methodology provides a reliable
indication of containment leakage, and
the TS will continue to assure that
containment leakage will remain
acceptably low, there will be no increase
in the consequences of previously
analyzed accidents involving off-site
releases.

2. Create the possibility of a new or
different kind of accident from any
previously evaluated. The proposed
change to the TS, which involves an
acceptable means of containment leak
rate testing, will not result in a
degradation of containment integrity or
otherwise affect any other system
important to safety. Accordingly, no new
or different kind of accident will be
created.

3. Involve a significant reduction in a
margin of safety. Since containment
integrity will continue to be maintained -
with use of the mass point methodology. .
there will be no decrease in the margin of
safety for those accidents requiring
containment integrity.

Accordingly, the staff has made a
proposed determination that the
application for amendment involves no
significant hazards consideration.

Local Public Document Room
location: Learning Resources Center,
Thames Valley State Technical College, .
574 New London Turnpike, Norwich,
Connecticut 06360.

Attorney for licensee: Gerald Garfield,
Esquire, Day, Berry & Howard,
Counselors at Law, City Place, Hartford,
Connecticut 06103-3499.

NRC Project Director: John F. Stolz

Pacific Gas and Electric Company,
Docket Nos. 50-275 and 50-323, Diablo
Canyon Nuclear Power Plant, Unit Nos.
1 and 2, San Luis Obispo County,
California

Date of amendment request:
November 15, 1990 (Reference LAR 90-
12)

Description of amendment request:
The proposed amendment would revise
the combined Technical Specifications
(TS) for the Diablo Canyon Power Plant,
Unit Nos. 1 and 2 to allow 5 cubic feet
per minute (cfm) leakage at 1.5 times the
system design operating pressure
through the Auxiliary Building
Safeguards Air Filtration System
Dampers M2A and M2B, The TS
currently require no detectable leakage.
TS 4.7.6.1.6.1 would be revised as
follows:

. (1)Allow a quantitative bypass leak
rate for the Auxiliary Building
Safeguards Air Filtration System
Dampers M2A and M2B of a maximum
of 5 cfi at 1.5 times the system design
operating pressure. This damper leakage
test is proposed to be performed on an
18-month refueling outage frequency.

(2)Delete the requirement to perform a
surveillance of dampers M2A and M2B
following any structural maintenance on
the HEPA filter or charcoal adsorber
housing or following painting, fire, or
chemical release in any ventilation zone

‘communicating with the system.

The damper leakage testing results
presently involve an interpretation that
leads to a subjective determination that
no bubbles be present during the test as
a result of damper leakage. These
dampers are large mechanical structures
(8-foot diameter butterfly valves).
Attaining an absolute zero leak rate on
these ventilation dampers is not a
practical goal considering their design
and function. A more objective standard
is a quantitative leak rate limit based on
analysis with consideration given to
establishing a limit at which a physical
problem with the dampers is indicated.
A very small leak as indicated by a
bubble test does not necessarily indicate
a degrading condition or operability
problem.

The licensee has stated that
establishing a quantitative leakage rate
based on conservative dose rate
analysis will provide an objective basis
to perform surveillance testing on the
auxiliary building ventilation system
(ABVS). The proposed quantitative
leakage limit has also been reviewed to
ensure that implementation would not
adversely affect system performance
between refueling outage testing. The
radiological consequences analysis
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results indicated a negligible change in
control room and offsite radiation doses
for the selected value of quantitative
damper leakage. Upon approval of the
proposed change, the licensee will leak
test dampers M2A and M2B on a
refueling outage frequency using the
new leakage limits as established by
analysis. A direct measurement test will
be employed to quantitatively measure
the leak rate from dampers M2A and
M2B. The system leak test pressure will
be lowered to 1.5 times the system
design operating pressure. Presently, the
system design operating pressure is
approximately 8 inches water gauge,
resulting in a test pressure of 12 inches
water gauge. A rest pressure of 1.25
times the system operating pressure is
referred to in ANSI N510 and is closer to
actual operating conditions than the 30
inches water gauge (approximately 3.75
times the system design pressure) test
pressure currently specified in the TS. A
test pressure value is not included in the
proposed TS since the system design
operating pressure could change as the
result of a fan replacement or a fan
sheaving change out. If an actual test
value was included in the TS, changes in
the system design operating pressure
would require a license amendment
request and NRC issuance of a license
amendment. The basis for the test value
would still be included in the TS and
any changes to the system design
operating pressure would require a 10
CFR 50.59 evaluation. No design changes
are required to quantitatively measure
damper leakage rate.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

a. Does the change involve a significant

increase in the probability or
consequences of an accident previcusly
evaluated?

The results of the analysis to support the
proposed leakage change demonstrate that
an unfiltered bypass damper leakage of less
than or equal to 5 cfm would result in total
offsite and control room dose increases of
less than 0.05 percent during a LOCA and
during post-LOCA recirculation. Increases of
this amount are insignificant with respect to
the LOCA and post-LOCA dose analysis.

- Damper leakage less than or equal to 5 cfm is
within reasonable limits of the design of the
damper and will not increase the probability
of equipment failure,

Replacing the actual test pressure value in
TS 4.7.6.1.b.1) with a functional requirement
for the test pressure value constitutes an
administrative improvement. This change will
provide enhanced flexibility in
accommodating changes to the actual test
pressure value while providing for careful
review and analysis, in accordance with 10

CFR 50.59, of any modifications of the system
design operating pressure of the system. The
careful review and analysis of a change and
the requirement for prior Commission
approval through the 10 CFR 50.59 review
process provides assurance that plant safety
is not adversely affected. In addition, the
proposed license amendment would not alter
the function or the operation of the system.

Therefore, the proposed changes do not
involve a significant increase in the
probability or consequences of an accident
previously evaluated.

b. Does the change create the possibility of

a new or different kind of accident from
any accident previously evaluated?

The proposed changes would not result in
any physical alteration to any plant system,
nor would there be a change in the method by
which any safety-related system performs its
function.

Therefore, the proposed changes do not
create the possibility of a new or different
kind of accident from any accident previously
evaluated.

c. Does the change involve a significant

reduction in a margin of safety?

The results of the analysis to support the
proposed leakage change show that an
unfiltered leakage of less than or eéqual to 5
cfm would result in total offsite and control
room dose increases in less than 0.05 percent
during a LOCA and during post-LOCA
recirculation. The conclusions presented in
the FSAR Update on personnel doses from a
DBA LOCA remain unchanged and 10 CFR
100 criteria are still met.

Also, [...] the proposed change to TS
4.7.6.1.b.1) involving the replacement of an
actual test pressure with a functional
requirement is administrative. The change
will facilitate revisions to the test pressure
value without affecting the requirements for
testing the ABVS dampers. Changes to the
system design operating pressure are
controlled through application of the 10 CFR
50.59 process.

Therefore, the proposed changes to do not
involve a significant reduction in a margin of
safety.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment requests
involve no significant hazards
consgideration.

Local Public Document Room
location: California Polytechnic State
University, Robert E. Kennedy Library,
Government Documents and Maps
Department, San Luis Obispo, California
93407

Attorney for licensee: Richard F.
Locke, Esq., Pacific Gas and Electric
Company, P.O. Box 7442, San Francisco,
California 94120

NRC Project Director: James E. Dyer

Pacific Gas and Electric Company,
Docket Nos. 50-275 and 50-323, Diablo
Canyon Nuclear Power Plant, Unit Nos.
1 and 2, San Luis Obispo County,
California

Date of amendment request:
December 21, 1990 (Reference LAR 90-
14)

Description of amendment request:
The proposed amendment would revise
the combined Technical Specifications
(TS) for the Diablo Canyon Power Plant
Unit Nos. 1 and 2 to add a new TS 3/
4.7.1.6 for the Main Feedwater
Regulating, Bypass and Isolation Valves
and to increase the Main Feedwater
Regulating Valve closure time limit from
5 to 7 seconds.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented
below:

a. Does the change involve a significant
increase in the probability or
consequences of an accident previously
evaluated?

The addition of TS 3/4.7.1.6 is
administrative, constitutes an additional
restriction, and clarifies the requirements for
plant components.-

A 7 second closure time (a 2 second
increase over that presently allowed in the
TS) for the Main Feedwater Regulating and
Bypass Valves is assumed in the FSAR
Update accident analyses as well as the
containment analysis to support [removal of
the Boron Injection Tank]. Based on these
analyses, it is concluded that the proposed
increase in the TS valve closure time does
not adversely affect any of the accident
analyses results.

Therefore, the proposed changes do not
involve a significant increase in the
probability or consequences of an accident
previously evaluated.

b. Does the change create the possibility of
a new or different kind of accident from
any accident previously evaluated?

The addition of TS 3/4.7.1.6 is
administrative, constitutes an additional
restriction, and clarifies the requirements for
plant components. No new method of
operation ig introduced by the change, nor
will there be a change in the methed by
which any safety-related system performs its
function.

Increasing the Main Feedwater Regulating
and Bypass Valve closure time does not
require physical alteration to any plant
system, or change the method by which any
safety-related system performs its function.

Therefore, the proposed change do not
create the possibility of a new or
different kind of accident from any
accident previously evaluated.

c. Does the change involve a significant
reduction in a margin of safety?

The addition of TS 3/4.7.1.8 clarifies the

requirements for plant components. The
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change is administrative and does not alter
the margins of safety established in previous
accident and transient analysis.

Increasing the Main Feedwater Regulating
and Bypass Valve TS closure time from 5 to 7
seconds does not affect the conclusions of the
applicable FSAR Update analyses.

Therefore, the proposed changes do not
involve a significant reduction in a margin of
safety.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment requests
involve no significant hazards
consideration.

Local Public Document Room
location: California Polytechnic State
University, Robert E. Kennedy Library,
Government Documents and Maps
Department, San Luis Obispo, California
93407

Attorney for licensee: Richard F.
Locke, Esq., Pacific Gas and Electric
Company, P.O. Box 7442, San Francisco,
California 94120

NRC Pragject Director: James E. Dyer

Power Authority of the State of New
York, Docket No. 50-333, James A.
FitzPatrick Nuclear Power Plaat,
Oswego, New York

Date of amendment request: April 4,
1990; superseded January 22, 1991

Description of amendment request:
The licensee has provided additional
information which clarifies
documentation submitted for the
proposed amendment dated April 4,
1990. The proposed amendment would
delete the references to Footnote
Number (9} in Technical Specification
Table 4.2-2, “Minimum Test and
Calibration Frequency for Core and
Containment Cooling System” for the
High Pressure Coolant Injection (HPCI)
Subsystem Auto Isolation and for the
Reactor Core Isolation Cooling (RCIC)
Subsystem Auto Isolation, Items
Number 5 and 7, respectively, in the
table. The proposed change would result
in deletion of the functional test
requirements for the time delay relays
and timers agsociated with the
automatic isolation signals for the HPCI
and RCIC Systems. These relays and
timers were originally designed to
initiate a time delay in the event of a
steam line or packing leak so that the
leak could be manually isolated prior to
automatic isolation of the HPCI and
RCIC steam supply piping. However, the
relays and timer have not been
calibrated nor functionally tested since
initial plant startup and the feature is
not incorporated into the various plant
accident analyses. The time delay
feature has, therefore, been defeated

and the valves will shut immediately
when the setpoint is reached.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

The licensee has evaluated the
proposed amendment against the
standards provided above and has made
the following determination:

Operation of the James A. FitzPatrick
Nuclear Power Plant in accordance with
this proposed amendment would not
involve a significant hazards
consideration, as defined in 10 CFR
50.92, since the proposed changes would
not:

1.Involve a significant increase in the
probability or consequences of an
accident previously evaluated. The
proposed changes to Table 4.2-2 remove
the requirement for functional testing of
the time delay relays and timers for the
HPCI and RCIC automatic isolation
signals.

The original design of the HPCI and
RCIC automatic isolation signals
included time delay devices for
postulated steam supply line or packing
leaks. Since the HPCI and RCIC steam
supply piping are physically adjacent to
the main steam supply piping where the
steam lines penetrate the primary
containment and for a portion of their
route to their respective steam turbines,
the steam leak detectors for both the
HPCI and the RCIC systems could be
activated by a leak in any of the steam
lines. To prevent needless automatic
isolation, time delays were incorporated
into initial plant design to allow time to
investigate leaks in the vicinity of the
steam supply piping and effect manual
isolation prior to automatic closure of
the HPCI and/or RCIC steam supply
valves.

The FitzPatrick Final Safety Analysis
Report (FSAR) contains a discussion
regarding the physical separation of the
HPCI and RCIC steam lines and the
location of the leak detectors. The
potential for isolation of both steam
lines as a result of a single steam leak

was also considered. Although the time

delay devices are referenced in the
FSAR as a means to eliminate spurious
isolations, no such time delay is
assumed in the High Energy Line Break
(HELB) analysis or the FSAR accident
analyses. In addition, since the HPCI
and RCIC systems are not required to
mitigate pipe breaks outside of the
primary containment, simultaneous
isolation of both systems, should it
occur, is within the scope of the plant
design bases.

The potential consequences of either
HPCI or RCIC turbine steam line break
are less severe without the presence of
the delay isolation. Without the delay
circuitry, coolant inventory lost through
a postulated leak in the HPCI or RCIC
systems is reduced. Consequently, peak
temperatures in the vicinity of the leak
are reduced.

The proposed technical specification
change to delete the surveillance
requirements for the time delay devices
is consistent with the present plant
status, concurs with the HELB analysis,
and would not result in an unanalyzed
plant condition. Therefore, there is no
significant increase in the probability or
consequences of an accident previously
evaluated.

2.Create the possibility of a new or
different kind of accident from those
previously evaluated. The original
design of the HPCI and RCIC systems
high room temperature isolation logic, as
outlined in the FSAR, included time
delay.devices. These devices were
provided for the sole purpose of
avoiding spurious isolation during
normal operation and had no effect on
system response during the transient or
accident conditions outlined in the
FSAR. However, these time delays were
not incorporated into present plant
accident analyses or transients
described in the HELB analysis. In
addition, simultaneous isolation of both
the HPCI and RCIC steam supply lines
during postulated pipe breaks outside
primary containment does not affect
safe shutdown capability. Low Pressure
Coolant Injection (LPCI), in conjunction

.with the Automatic Depressurization

System {ADS), is functionally redundant
to HPCI and RCIC.

Therefore, removal of the requirement
to perform surveillance tests associated
with these time delay devices will not
create a new or different kind of
accident.

3.Involve a significant reduction in the
margin of safety.

The surveillance test which would be
removed from the technical
specifications will not affect the margin
of safety resulting from operation of the
HPCI or RCIC systems since operation
of the time delays was not assumed in
the accident analysis described in the
FSAR or in the HELB analysis. Also, the
timers are not required to operate in
order for the HPCI or RCIC systems to
perform their desired function and were
included in original system design for
the sole purpose of preventing spurious
isolation during normal operation.

The changes will increase the margin
of safety by decreasing the amount of
time that elapses between the detection
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of a steam line leak and an automatic
isolation signal, A high area temperature
in the vicinity of the HCPI or RCIC
steam lines will promptly and
automatically isolate both steam supply
lines, Based on operational experience,
the increased probability of a spurious
isolation is small. Other methods for the
early detection and investigation of
steam line breaks are available to
operators. In the event of an accident
coincident with the isolation of both
steam lines, a functionally redundant
system remains available to safely shut
down the plant. Therefore, the margin of
safety i8 not reduced.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration,

Local Public Document Room
location: State University of New York,
Penfield Library, Reference and
Documents Department, Oswego, New
York 13126.

Attorney for licensee: Mr. Charles M.
Pratt, 1633 Broadway, New York, New
York 10018, -

NRC Project Director: Robert A.
Capra

Public Service Company of New
Hampshire, Docket No. 50-443, Seabrook
Station, Rockingham County, New
Hampshire

Date of amendment request:
November 13, 1990 as supplemented
January 15 and January 22, 1991.

Description of amendment request:
The amendment would revise the
license to include a new entity, North
Atlantic Energy Service Company
(NAESCO), as a licensee and would
authorize NAESCO, as agent for the
other licensees, to manage, operate, and
maintain Seabrook Station. NAESCO
would be a wholly owned service
company subsidiary of Northeast
Utilities (NU), and whose sole function
would be to serve as the managing agent
for Seabrook. At the Time of
Effectiveness, responsibility for the
management, operation, and
maintenance of Seabrook would transfer
to NAESCO from Public Service
Company of New Hampshire (PSNH),
acting through New Hampshire Yankee
Division.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a}, the
licensee has provided its analysis of the

" issue of no significant hazards
consideration, which is presented.
below: - '

NHY has reviewed the proposed changes
In accordance with the criteria specified in 10
CFR 50.92 and has determined that the
proposed changes would not:

1. Involve a significant increase in the
probability or consequences of any
accident previously evaluated. The
technical qualifications of NHY, the NU
system companies and Yankee Atomic
Electric Company (YAEC) have already
been approved by the NRC, There will be
no changes that would adversely affect
the NRC'’s conclusions on the technical
qualifications of the Seabrook
management, operating or maintenance
organizations as documented in the
Seabrook Safety Evaluation Report as
supplemented.

Further, as a result of the proposed license
amendment, there will be no physical
changes to the Seabrook facility and all
Limiting Conditions for Operation, Limiting
Safety System Settings, and Safety Limits
specified in the Technical Specifications will
remain unchanged. Additionally, with the
exception of administrative changes to reflect
the role of NAESCO, the commitments in the
Seabrook Quality Assurance Program, and
the Seabrook Emergency Plan, Security Plan,
and Training Program will be unaffected.
Moreover, the license amendment will not
result in any changes to NHY's regulatory
commitments to the NRC.

2. Create the possibility of a new or
different kind of accident from any
accident previously evaluated. The
Seabrook design and design bases will
remain the same. The current plant
safety analyses will therefore remain
complete and accurate in addressing the
licensing basis events and in analyzing
plant response and consequences.

The Limiting Conditions for Operation,
Limiting Safety System Settings and Safety
Limits for Seabrook are not affected by the
proposed license amendment. With the
exception of administrative changes to reflect
the role of NAESCO, plant procedures will be
unaffected. As such, the plant conditions for
which the design basis accident analyses
have been performed will remain valid.
Therefore, the proposed license amendment
cannot create the possibility of a new or
different kind of accident than previously
evaluated.

3. Involve a reduction in a margin of safety.
Plant safety margins are established
through Limiting Conditions for
Operation, Limiting Safety System
Settings and Safety Limits specified in
the Technical Specifications. Since there
will be no change to the physical design
or operation of the plant, there will be no
change to any of these margins. Thus, the
proposed license amendment will not
involve a reduction in a margin of safety.

The staff notes that the licensees
contemplate that this transition will be
inittally accomplished by transferring to
NAESCO the existing staff of NHY and
all existing authority to administer
contracts with respect to Seabrook. This
would achieve continuity in the
management of Seabrook by allowing
NAESCO to initially assume the role of

operator of Seabrook with the same
staff and contractor support resources
that the NRC has previously evaluated
and approved in connection with the
technical qualifications of PSNH,
including the engineering and technica)
staff of YAEC.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment reane<*
involves no significant hazards
consideration.

In order to assure that the role of
NAESCO is solely to act as the
managing agent for the plant, the staff
would condition the license to prohibit
NAESCO from marketing or brokering
power or energy from the plant. In
addition, the license condition would
indicate that all licensees other than
NAESCO are responsible and
accountable for the actions of their
agent to the extent said agent's actions
effect the marketing or brokering of
power and energy from Seabrook
Station, Unit 1.

Local Public Document Room
location: Exeter Public Library, 47 Front
St., Exeter, New Hampshire 03833.

Attorney for licensee: Thomas G.
Dignan, Esq., John A. Ritscher, Esq.,
Ropes and Gray, One International
Place, Boston, Massachusetts 02110-
2624,

NRC Project Director:: R. Wessman

Public Service Electric & Gas Company,
Docket Nos. 50-272 and 50-311, Salem
Nuclear Generating Station, Units 1 and
2, Salem County, New Jersey

Date of amendment request: October
2, 1990

Description of amendment request:
This proposed amendment modifies
Table 4.3-1, Reactor Trip System
Instrumentation Surveillance
Requirements, by adding a Note (5) to
the Channel Functional Test that
increases the test interval for Functional
Unit 19, Safety Injection Input from
SSPS. The proposed amendment
changes the test interval from monthly
to at least every 62 days on a
STAGGERED TEST BASIS. This would
make the test interval consistent with
the interval for the remainder of the
automatic actuation logic for the Reactor
Protection System.

Also, Functional Unit 19 on Tables
3.3-1 and 4.3-1 would be changed from
“Safety Injection Input from SSPS” to -
“Safety Injection Input from ESF.” This
change will more accurately describe
the portion of the reactor trip logic that
is addressed by Functional Unit 19.
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Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

The changes proposed herein for the Salem
Generating Station Unit Nos. 1 and 2
Technical Specifications:

(1) do not involve a significant increase in
the probability or consequences of an
accident previously evaluated.

The proposed change of Functional Unit 19
of Tables 3.3-1 and 4.3-1 from “Safety
Injection Input from SSPS"” to “Safety
Injection Input from ESF" does not
substantively change any Technical
Specification requirement. It is intended to
more accurately describe the function, whose
purpose is to assure that a Safety Injection
signal results in a Reactor Trip. Safety
Injection is an Engineered Safety Feature
(ESF) function. Reactor Trip System (RTS)
and Engineered Safety Feature Actuation
System (ESFAS) functions, which comprise
the Reactor Protection System (RPS), are
performed by the Solid State Protection
System (SSPS).

The proposed change to the Safety
Injection Input from ESF Channel Functional
Test frequency (Table 4.3-1) is consistent
with the present RTS/ESFAS testing
requirements at Salem Generating Station.
Because Functional Unit 19 is a logic function
internal to SSPS, the proposed test interval of
62 days is consistent with Automatic
Actuation Logic testing of RTS/ESFAS in
general. The monthly test frequency presently
required is more appropriate for the
Functional Units that provide an identifiable
input to the RPS from a process parameter
{e.g., Pressurizer Pressure - High). The
monthly requirement for Functional Unit 19 is
based on earlier revisions of Westinghouse
Standard Technical Specifications, which
were more appropriate for RPS and ESFAS -
systems using relays instead of solid state
circuits. In the relay systems, RTS and
ESFAS functions were performed by separate
sets of cabinets. The Safety Injection
performed provided a discrete input from the
ESF cabinets to the Reactor Trip function,
thereby warranting monthly testing.

Testing Automatic Actuation Logic on a 62
day Staggered Test Basis has been
determined to provide an acceptable level of .
safety. Since Functional Unit 19 is part of the
logic, testing should also be required on the
same frequeny as the rest of the RPS logic.
Therefore, the proposed change does not
involve a significant increase in the
probability or consequences in an accident
previously evaluated.

(2) do not create the possibility of a new or
different kind of accident from any
accident previously evaluated.

The proposed change does not involve any
changes to RTS/ESFAS actuation logic, nor
does it involve any design changes or new
configurations. Therefore, the proposed
change does not introduce the possibility for
any new or different kind of accident.

(3) involve a significant reduction in margin

of safety.

The change in the testing frequency will be
consistent with the Automatic Actuation

Logic testing frequency that has previously
been shown to assure an acceptable margin
of safety with respect to RTS/ESFAS
reliability. The proposed change does not
involve a significant reduction in any margin
of safety.

The NRC Staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Salem Free Public library, 112
West Broadway, Salem, New Jersey
08079

Attorney for licensee: Mark J.
Wetterhahn, Esquire, Bishop, Cook,
Purcell and Reynolds, 1400 L Street,
N.W., Washington, D.C., 20005-3502

NRC Project Director: Walter R.
Butler

South Carolina Electric & Gas Company,
South Carolina Public Service Authority,
Docket No. 50-395, Virgil C. Summer
Nuclear Station, Unit No. 1, Fairfield
County, South Carolina

Date of amendment request: February
4, 1991

Description of amendment request:
This amendment request involves
Technical Specification (TS) 3/4.8.1.1,
“A. C. Sources - Operating,” and,
specifically, Surveillance Requirement
(SR) 4.8.1.1.2.g.7. This SR directs that the
emergency diesel generator (EDG) be
run at rated load for 24 hours while
maintaining required voltage and
frequency. In addition, SR 4.8.1.1.2.8.7.d
requires that SR 4.8.1.1.2.8.4.b, a
simulated loss of offsite power (LOOP),
be performed within 5 minutes of
completing the 24 hour load test. South
Carolina Electric & Gas (SCE&G or the
licensee) proposes to delete SR
4.8.1.1.2.3.7.d and to add a new
surveillance that would require the
diesel generator to be run at 4150 to 4250
KW for 1 hour before commencing the
LOOP test.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. The amendment request does not involve

a significant increase in the probability
or consequences of an accident .
previously evaluated. The requested
change only involves the duration for
which the full load temperature
conditions are maintained prior to
performing the LOOP surveillance. A
change of this nature does not affect the
performance, reliability, or capabilities of
the EDG to fulfill its design functions.

Therefore, this requested amendment has
no impact on any accident previously
evaluated.

2. The amendment request does not create
the possiblity of a new or different kind
of accident from any accident previously
evaluated. The requested change only
involves the duration for which the full
load temperature conditions are
maintained prior to performing the LOOP
surveillance. The alteration of the
surveillance requirements does not affect
the normal operational methods, limits,
or configuations with respect to “he EDG.
Therefore, the possibility of a
malfunction or failure of any component
or system which would result in & new or
different kind of accident remains
unaffected.

3. The amendment request does not involve
a significant reduction in a margin of
safety. The requested change does not
alter any operational limits, practices or
functions of the EDG, and the change
maintains the technical basis of all of the
survelllance objectives equal to that in
the current surveillance requirements.
Thus, neither the design nor accident
analysis bases are impacted by the
requested change, and therefore all
safety margins remain unaffected.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Fairfield County Library,
Garden and Washington Streets,
Winnsboro, South Carolina 29180

Attorney for licensee: Randolph R.
Mabhan, South Carolina Electric & Gas
Company, P.O. Box 764, Columbia,
South Carolina 29218

NRC Project Director: Elinor G.
Adensam

South Carolina Electric & Gas Company,
South Carolina Public Service Authority,
Docket No. 50-395, Virgil C. Summer
Nuclear Station, Unit No. 1, Fairfield
County, South Carolina

Date of amendment request: February
4,199

Description of amendment request:
The proposed change would revise
Surveillance Requirement 4.6.1.2 by
allowing a one-time extension of the
Integrated Leak Rate Test (ILRT)
schedule. As the Technical
Specifications (TS) read now, the test
must be performed at intervals of no
greater than 50 months. The proposed
amendment would allow an extension of
four months so that the ILRT will
correspond with the 10-year shutdown
as required by Appendix J to 10 CFR
Part 50.
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Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. [The proposed amendment will not}
involve a significant increase in the
probability or consequences of an
accident previously evaluated. The
proposed change is a one-time extension
of the 40 [plus or minus] 10 month, Type
A test interval as contained in
Surveillance Requirement 4.6.1.2.a. The
purpose of the Type A test is to ensure
that leakage from the primary
containment does not exceed allowable
leakage rate values specified in the Tech
Specs (VCSNS limit is 0.75 La which
equates to 0.15 percent per day). Testing
pursuant to SR 4.6.1.2.a was last
satisfactorily completed on 12/88 at
which time the actual measured leak rate
was well below the required value of the
plant’s Technical Specifications. SCE&G
therefore concludes that extending the
surveillance interval would not cause a
significant increase in the probability or
consequences of an accident previously
evaluated.

2. [The proposed amendment will not]
create the possibility of a new or
different kind of accident from any
previously analyzed. No new accident
scenarios are created by the proposed
change because the one-time extension
affects only the test frequency and does
not affect the physical containment
structure, the penetrations or the facility.
Previous Type A test results have shown
the leak rates have remained well below
the 0.75 La (0.15 percent per day} limit.
Because the leakage limit has not been
compromised, the requested extension of
the test interval will in no way create the
possibility of a new or different kind of
accident from any previously analyzed.

3. [The proposed amendment will not)
involve a significant reduction in the
margin of safety. The test data (test data
has 95% upper confidence level) from the
previous two Type A tests, 0.094 percent
per day (Type A test performed in
October 1984) and 0.1057 percent per day
(Type A test performed in December
1988), levels (acceptance criteria for
VCSNS Type A tests is 0.15 percent per
day). Based on the previous measured
leakage rates combined with the design
modification and process control
administrative procedures, the one-time
extension of the 40 [plus or minus} 10
month, Type A, test interval would not
involve a significant reduction in the
margin of safety.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
cunsideration.

Local Public Document Room
location: Fairfield County Library,

Garden and Washington Streets,
Winnsboro, South Carolina 29180

Attorney for licensee: Randolph R.
Mahan, South Carolina Electric & Gas
Company, P.O. Box 764, Columbia,
South Carolina 29218

NRC Project Director: Elinor G.
Adensam

South Carolina Electric & Gas Company,
South Carolina Public Service Authority,
Docket No. 50-395, Virgil C. Summer
Nuclear Station, Unit No. 1, Fairfield
County, South Carolina

Date of amendment request: February
4, 1991

Description of amendment request:
This amendment request involves
Technical Specification (TS) 3/4.7.1,
“Turbine Cycle - Safety Valves,” and
addresses two separate changes. First,
TS 3/4.7.1.1 contains provisions that
were included for use in two-loop
operation. As it is unlikely that two-loop
operation will be approved, South
Carolina Electric & Gas (SCE&G, the
licensee) has requested that these
provisions be removed. Second, the
amendment requests that the setpoint
tolerance on the four highest-set main
steam safety valves (MSSV) be
increased from plus or minus one
percent to plus or minus three percent.

Basis for proposed no significant

hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. The amendment request does not involve
a significant increase in the probability
or consequences of an accident
previously evaluated. The effects of the
requested change was [sic] examined
with respect to each event described in
the RTSR [Reload Transition Safety
Report] (non-LOCA [loss of coolant
accident] events), the small and large
break LOCA accidents, and the Steam
Generator Tube Rupture Event. The
examination revealed that the
conclusions reached for all events
described in the RTSR remained valid
and the results of the FSAR [Final Safety
Analysis Report] accident analyses were
not impacted.

2. The amendment request does not create
the possibility of a new or different kind
of accident from any accident previously
evaluated. The requested change does
not represent a design change in that all
design limits are maintained and the
physical design of all systems are [sic]
unaffected. Therefore, the potential for
malfunction or failure of any component
or system as a result of the requested
change remains unaffected.

3. The amendment request does not involve
a significant reduction in a margin of
safety. The requested change does not
affect the minimum or maximum .

- pressures experienced by the main steam

system during any licensing basis event
and remains consistent with the margin
of safety as described in the bases of the
Technical Specifications.

The NRC staff has reviewed the
licensee’s analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration,

Local Public Document Room
location: Fairfield County Library,
Garden and Washington Streets,
Winnsboro, South Carolina 29180

Attorney for licensee: Randolph R,
Mahan, South Caroling Electric & Gas
Company, P.O. Box 764, Columbia,
South Carolina 29218

NRC Project Director: Elinor G.
Adensam

South Carolina Electric & Gas Company,
South Carolina Public Service Authority,
Docket No. 50-395, Virgil C. Summer
Nuclear Station, Unit No. 1, Fairfield
County, South Carclina

Date of amendment request: February
4, 1991

Description of amendment request:
The proposed amendment would revise
Technical Specification Figure 3.1-3 to
incorporate the more negative boron
worths into Modes 3 and 4. In addition,
the amendment would make an
administrative revision, replacing a
reference to the Peaking Factor Limits
Report (PFLR) with a reference to the
Core Operating Limits Report (COLR).

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. The proposed change does not involve a

significant increase in the probability or
consequences of an accident previously
evaluated.

The proposed Shutdown Margin
requirements reflect the use of a more
negative boron worth as a bounding
assumption in the Boron Dilution Analyses.
In combination with the high flux at
shutdown alarm set at twice background, the
proposed change ensures that the operator
will have at least 13.4 minutes from the alarm
to recognize and terminate an uncontrolled
dilution even before shutdown margin is lost.
Thus, there will be no increase in the
probability or consequences of the Boron
Dilution Accident because current margin to
criticality will be maintained.

The proposed revision to change “PFLR" to
“COLR” in Technical Specification Basis 3/
4.2.1 is administrative in nature and does not,
therefore, involve an increase in the
probability or consequences of an accident
previously evaluated. .



Federal Register / Vol. 58, No. 44 / Wednesday, March 6, 1991 / Notices

9387

2. The proposed change does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

No safety-related equipment, safety
function, or methods of plant operations will
be altered as a result of the proposed change
to Figure 3.1-3. Therefore, the higher boron
concentrations (the end result of the higher
shutdown margin requirements) that will be
maintained during the portions of the fuel
cycle while in Modes 3 and 4 do not in any
way create the possibility of a new or
different kind of accident from any accident
previously evaluated.

The proposed revision to change “PFLR” to
“COLR" in Technical Specification Basis 3/
4.2.1 is administrative in nature and does not
in any way create the possibility of an
accident which is new or different from any
accident previously evaluated. The change
simply deletes a reference to an obsolete
report (PFLR) and references the report which
replaced it {COLR).

3. The proposed change does not involve a
significant reduction in a margin of
safety.

The proposed change to Figure 3.1-3 revises
the required shutdown margin as a function
of RCS boron concentration for Modes 3 and
4 such that the operator will have at least 13.4
minutes and 13.6 minutes, respectively, from
receipt of a high flux at shutdown alarm to
recognize and terminate an uncontrolled
dilution event before shutdown margin is lost.
This will maintain the current margin to
criticality, as reflected in the FSAR analysis
of the Boron Dilution Event, and thus
preserves the margin of safety as defined in
the bases for the Shutdown Margin Technical
Specification.

The proposed revision to change “PFLR" to
“COLR" in Technical Specification Basis 3/
4.2.1 Is administrative in nature. The change
simply deletes a reference to an obsolete
report (PFLR) and references the report which
replaced it (COLR). The change does not
affect the margin of safety currently provided
by the Technical Specifications.

Therefore, based on the above
considerations, SCE&G has determined that
the proposed changes do not involve any
significant hazards considerations.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
congideration. :

Local Public Document Room
location: Fairfield County Library,
Garden and Washington Streets,
Winnsboro, South Carolina 29180

Attorney for licensee: Randolph R.
Mahan, South Carolina Electric & Gas
Company, P.O. Box 764, Columbia,
South Carolina 29218

NRC Project Director: Elinor G.
Adensam

South Carolina Electric & Gas Company,
South Carolina Public Service Authority,
Docket No. 50-395, Virgil C. Summer
Nuclear Station, Unit No. 1, Fairfield
County, South Carolina

Date of amendment request: February
4, 1991

Description of amendment request:
The proposed change would modify
Technical Specification (TS) 4.7.7 and
the associated Bases 3/4.7.7 in
accordance with Generic Letter (GL) 80-
09. In addition, the Reject line in figure
4.7-1, “Sampling Plan for Snubber
Functional Test,” and all references to it
would be removed from the TS.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a}, the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

1. [The proposed amendment will not]
involve a significant increase in the
probability or consequences of an
accident previously evaluated.

The proposed change will allow extension
of subsequent visual surveillance intervals
based on the number of unacceptable
snubbers found during the previous
inspection, in accordance with the guidance
contained in GL 90-09. This change will not
involve any change to the actual surveillance
requirements. There will be no increase in the
probability of failure of components and
sytems [sic] that would result from extending
the visual surveillance interval. Reliability is
ensured by functional testing which provides
a 95 percent confidence level that 90 to 100
percent of the snubbers will operate within
their specified acceptance limit.

The Reject line, developed using Wald's
Sequential Probability Ratio Plan, assumes
that the sample is totally homogeneous, and
that the failure in the total population is in
the same ratio as the failures cbserved in a
given sample. This is not correct when
functionally testing snubbers in nuclear
power stations. Snubbers cannot be
considered a homogeneous population, since
the sampling for function testing includes
various configurations, different
environmental conditions, different sizes,
capacities and types of snubbers, and the
sample is weighted to include more snubbers
from severe service areas.

2. {The proposed amendment will not]
create the possibility of a new or
different kind of accident from any
previously analyzed.

The proposed change will not make
physical alterations to any plant system,
structure or component, will not change the
method by which a safety-related system
performs its function, and will not change the
way the surveillance requirement is
performed. The proposed change will only
allow extension of a subsequent snubber
visual inspection if the number of
unacceptable snubbers found during a given
inspection is equal or less than [sic] the
number of unacceptable snubbers given in
the new SNUBBER VISUAL INSPECTION

INTERVAL table. Deletion of the Reject line

_from Figure 4.7-1 does not contribute to any

new or different kind of accident.

3. [The proposed amendment will not}
involve a significant reduction in a
margin of safety.

The proposed change will not alter existing
surveillance requirements; therefore, the
reliability, ensured through functional testing,
will not be degraded. Visual examinations
complement the function testing of snubbers
and provide additional confidence of snubber
reliability. VCNS operating experience
indicates that existing maintenance programs
are effective in minimizing snubber failures,
as demonstrated by the low snubber failure
rate experienced. During VCNS' most recent
inspection, eight snubbers were found
unacceptable by visual inspection out of a
total population of 1127 TS snubbers. These
unacceptable snubbers were subsequently
tested, root cause anlyses {sic] were
performed, corrective actions were taken,
and were later declared acceptable [sic).

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Fairfield County Library,
Garden and Washington Streets,
Winnsboro, South Carolina 29180

Attorney for licensee: Randolph R.
Mabhan, South Carolina Electric & Gas
Company, P.O. Box 764, Columbia,
South Carolina 29218

NRC Project Director: Elinor G.
Adensam

Toledo Edison Company, Centerior
Service Company, and The Cleveland
Electric Illuminating Company, Docket
No. 50-346, Davis-Besse Nuclear Power
Station, Unit No. 1, Ottawa County,
Ohio

Date of amendment request:
November 30, 1990

Description of amendment request:
The proposed amendment would revise
the Technical Specifications (TS's)
related to the low pressure block permit
setpoints that appear in the Technical
Specification Section 3/4.3.2.2. The
amendment request specifically
proposes to increase the steam and
feedwater rupture control system
(SFRCS) main steam (MS) low pressure
block permit setpoir:* from 700 psig to
750 psig and increase the steam pressure
setpoint where the block permit is
automatically removed from 750 psig to
800 psig.

Basis for proposed no significant
hazards consideration determination:

As required by 10 CFR 50.91(a), the.
licensee has provided its analysis of the .
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irsue of significant hazards
consideration which is presented below:

Toledo Edison has reviewed the proposed
change and determined that a significant
hazards consideration does not exist because
operation of the Davis-Besse Nuclear Power
Station Unit 1 in accordance with these
changes would:

1a.) Not involve a significant increase in
the probability of an accident previously
evaluated because the pressure switches
associated with the change do not
initiate any accident previously
analyzed. The pressure switches only
allow a manual bypass function for the
MS low pressure trip switches to be
activated by the operators. Additionally,
the potential for an inadvertent SFRCS
MS low pressure trip during plant heatup
or cooldown operations will be reduced.

1b.) Not involve a significant increase in
the consequences of an accident
previously evaluated because the
pressure switches associated with the
change do not play any mitigating role in
any accident previously analyzed. The
pressure switches only allow a manual
bypass function for the MS low pressure
trip switches to be performed by the
operators during controlled evolutions
during Mode 3. Additionally, the
potential for an inadvertent SFRCS MS
low pressure trip during plant heatup or

. cooldown operations will be reduced.
This change does not alter the
radiological consequences of the
bounding main steam line break accident
evaluated in the USAR.

2a.) Not create the possibility of a new kind
of accident from any accident previously
evaluated because the setpoint change
does not alter the safety function of
SFRCS or any associated systems. the
revised setpoints provide the same
function as before and do not introduce
failure modes that are not bounded by
existing analyzed events.

2b.) Not create the possibility of a different
kind of accident from any accident
previously evaluated because the
setpoint change does not alter the safety
function of SFRCS or any associated
systems. The revised setpoints provide
the same function as before and do not
introduce failure modes that are not
bounded by existing analyzed events.

3.) Not involve a significant reduction in a
margin of safety because the change
minimizes the possibility of an
unnecessary actuation of the AFW
system during plant cooldown and heat-
up operations. The change in the
setpoints has no impact upon the
availability of SFRCS during plant power
operations and does not appreciably
increase the time period in Mode 3 where
the SFRCS main steam low pressure trip
signal is blocked.

The Commission’s staff has reviewed
the licensee’s analyses, and based on
this review, it appears that the three
standards of 10 CFR 50.92(c) are
satisfied.

Accordingly, the staff proposes to
determine that the proposed amendment

involves no significant hazards
consgideration.

Local Public Document Room
location: University of Toledo Library,
Documents Department, 2801 Bancroft
Avenue, Toledo, Ohio 43606.

Attorney for licensee: Gerald
Charnoff, Esquire, Shaw, Pittman, Potts
and Trowbridge, 2300'N Street, N.W.,
Washington, D.C. 20037,

NRC Project Director: John N. Hannon

Virginia Electric and Power Company,
Docket Nos. 50-338 and 50-339, North
Anna Power Station, Units No. 1 and No.
2, Louisa County, Virginia

Date of amendment request: January
31, 1991

Description of amendment request:
The proposed change to the NA-1&2 TS
would modify the visual snubber
inspection program to be consistent with
the guidance of the NRC's Generic Letter
80-09, “Alternative Requirements for
Snubber Visual Inspection Intervals and
Corrective Actions,” dated December 11,
1990. The purpose of the visual
inspection is the observation of the
condition of installed snubbers to
identify those that are damaged,
degraded, or inoperable as caused by
physical means, leakage, corrosion or
environmental exposure. Functional
testing is performed to assure that there
is a 95% confidence level that 80% to
100% of the snubbers will operate within
their specified performance limits. The
visual inspection complements the
functional testing and provides
additional confidence in snubber
operability.

The proposed change would allow the
implementation of an alternate
inspection schedule for visual
inspections of snubbers based on the
number of unacceptable snubbers found
during the previous inspection, the total
population or category size for each
snubber type, and the previous
inspection schedule.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

..[The) proposed changes provide a visual
inspection program consistent with the
guidance of the NRC's Generic Letter 80-09,
"Alternative Requirements for Snubber
Visual Inspection Intervals and Corrective
Actions,"” dated December 11, 1890, which
will continue to provide assurance that
snubber reliability will be maintained.
Operation of the North Anna Power Station
in accordance with the proposed changes will
not:

1. Involve a significant increase in the

probability of occurrence or
consequences of any accident or

malfunction of equipment which is
important to safety and which has been
evaluated in the [Updated Final Safety
Analysis Report] because the snubber
functional inspection program will not be
changed and will continue to provide a
95% confidence level that at least 90% of
the snubbers will be operable at any
time. The modified visual inspection
program will continue to enhance the
reliability achieved by the functional
testing. This confidence level (reliability)
is equivalent to that provided by the
existing snubber inspection
requirements. Plant equipment and
system operation are not being modified
or changed.

. Create the possibility of a new or
different type of accident from those
previously evaluated in the safety
analysis report. By maintaining the level
of confidence (reliability) with the
proposed snubber inspection program
there is no impact on plant design or

_ operation. Plant equipment and system
operation are not being modified or
changed. Therefore, no new accidents
could be created from those previously
analyzed in the safety analysis report.

3. Involve a significant reduction in the
margin of safety. No physical plant
modifications, changes in plant
operations, or changes in accident
analysis assumptions are being made.
The proposed snubber inspection
requirements will continue to provide the
same level of reliability as the existing
inspection requirements. Therefore, the
accident analysis assumptions remain
bounding and safety margins remain
unchanged.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: The Alderman Library, Special
Collections Department, University of
Virginia, Charlottesville, Virginia 22903-
2498. '

Attorney for licensee: Michael W.
Maupin, Esq., Hunton and Williams,
P.O. Box 1535, Richmond, Virginia 23212.

NRC Project Director: Herbert N.
Berkow

N

Virginia Electric and Power Company,
Docket No. 50-281, Surry Power Station,
Unit No. 2, Surry County, Virginia.

Date of amendment request: February
6, 1991

Description of amendment request:
The Main Control Room (MCR) and
Emergency Switchgear Room (ESGR)
Air Conditioning (AC) System was
determined to be undersized due to the
unrecognized addition of incremental
heat loads in these areas over an
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extended period of time. To allow for
continued plant operaticn, interim
modifications were completed on the
MCR and ESGR AC System in 1989.
These modifications provided the
required cooling and met design basis
assumptions. The modifications
included: (1) the addition of a redundant
motor on each of the four ESGR air
handling units (AHUs), (2) an alternate
power supply for the swing chiller, and
(3) the incorporation of interim
equipment operating restrictions into the
Technical Specifications.

In order to return the system to two
100% redundant trains and provide
operational flexibility, additional
modifications (system upgrades) have to
be made. The Surry Unit 1 AHUs were
replaced with larger capacity units
during the 1890 refueling outage. The
Surry Unit 2 AHUs will be replaced with
larger capacity units during the 1991
refueling outage. After the eight AHUs
(four per unit) are replaced by the end of
the Unit 2 refueling outage, the MCR and
ESGR air conditioning system will be
restored to two 100% redundant trains.
Subsequent modifications to install
additional chiller capacity are scheduled
as non-outage work following the Unit 2
refueling outage. The schedule for
installation of this additional chiller
capacity has not yet been finalized,
although it is the licensee’s intention to
initiate this activity late in 1991 or early
1992. After completion of each phase of
the modification, a Technical
Specification change will be necessary
to reflect the current condition of the
MCR and ESGR air conditioning system.

This proposed Technical Specification
change provides the necessary operation
restrictions and action statements
required for continued interim operation.
This condition will exist until the
additional safety-related chiller capacity
is installed. The proposed Technical
Specification removes the 8-hour action
statement for the Unit 2 ESGR AHUs
and the 7-day action statement for the
redundant motors on the Unit 2 ESGR
AHUs consistent with the previous
Technical Specification change made for
Surry Unit 1.

Basis for proposed no sigrificant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

Virginia Electric and Power Company has
reviewed the proposed Technical
Specification change against the criteria of 10
CFR 50.92 and has concluded that the interim
modification and the Technical Specification
change as proposed [do] not pose a
significant hazards consideration.
Specifically, operation of the Surry Power

Station in accordance with the proposed

change will not:

1. Involve a significant increase in the
probability of occurrence or
consequences of an accident previously
evaluated. Replacement of the Unit 2 Air
Handling Units with larger capacity Air
Handling Units (AHU) restores the Unit 2
portion of the Main Control Room and
Emergency Switchgear Room AC system
to the original design capability.
Therefore, those interim operating
restrictions applicable to the Unit 2
AHUs are no longer necessary. There is
no increase in the probability or
consequences of any previously
evaluated accident.

2. Create the possibility of a new or
different kind of accident from any
accident previously evaluated. The
modification returns the Unit 2 AHUs to
the original design capability. Therefore,
the interim operating restrictions are no
longer necessary and removal of those
restrictions does not create a new or
different accident from those previously
evaluated.

. Involve a significant reduction in a
margin of safety. The larger capacity
Unit 2 AHUs restore thé Main Control
Room and Emergency Switchgear Room
AC system to the original design
condition. Therefore, eliminating the
interim operating restrictions on the Unit
2 AHUs does not reduce the margin of
safety.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Rooin
location: Swem Library, College of
William and Mary, Williamsburg,
Virginia 23185

Attorney for licensee: Michael W.
Maupin, Esq., Hunton and Williams,
Post Office Box 1535, Richmond,
Virginia 23213.

NRC Project Director: Herbert N.
Berkow .

w

Virginia Electric and Power Company,
Docket No. 50-281, Surry Power Station,
Unit No. 2, Surry County, Virginia.

Date of amendment request: February
15, 1991

Description of amendment request:
The proposed one-time Technical
Specification (TS) change would extend
the interval for the Surry, Unit 2 low
pressure turbine blade inspection. The
current TS require 100% inspection of
the blades every 5 years. The proposed
one-time TS change would defer
inspection of the above-cited blades
from the April 1991 Unit 2 refueling
outage to the 1993 Unit 2 refueling
outage.

Basis for proposed no significant
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration which is presented below:

Virginia Electric and Power Company has
reviewed the proposed Technical
Specification change against the criteria of 10
CFR 50.92 and has concluded that the
Technical Specification change as proposed
does not pose a significant hazards
consideration. Specifically, operation of the
Surry Power Station in accordance with the
proposed change will not:

1. Involve a significant increase in the
probability of occurrence or
consequences of an accident previously
evaluated. Because the low pressure
turbine blade inspections will be
performed well within the manufacturer’s .
recommended inspection interval there is
no significant increase in the probability
of a blade failure occurring that could
result in a plant transient. The proposed
blade inspection interval is consistent
with the operational time based
_inspection requirements for the turbine’s
disks, which are a critical component for
turbine missile generation. In addition, .
since the low pressure turbine blades are
not considered a contributor to turbine
missiles that could affect safety-related
equipment, the extended inspection
interval does not impact the probability
or consequences of any previously
evaluated accident.

2. Create the possibility of a new or
different kind of accident from any
accident previously evaluated. Extending
the inspection interval for the low
pressure turbine blades does not
significantly increase the probability of a
turbine blade failure and, therefore does
not generate any additional accident
precursors. Turbine missiles have been
evaluated and the blade components are
not considered of sufficient mass to
penetrate the turbine casing and affect
safety-related equipment. Therefore, a
new or different accident from those
previously evaluated has not been
created.

3. Involve a significant reduction in a
margin of safety. The low pressure
turbine blades will be inspected well
within the manufacturer's recommended
inspection interval. Therefore, the
possibility of turbine blade failure
occurring that could result in a plant
transient due to blade failure will not
increase significantly. The low pressure
turbine blades are not considered to be a
source of a turbine missile that could
affect safety-related equipment.
Therefore, extending the inspection
interval will not significantly reduce the
margin of safety, (i.e.. change the
probability of a turbine missile damaging
a safety-related piece of equipment).

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
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Therefore, the NRC staff propases to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Swem Library, College of
William and Mary, Williamsburg,
Virginia 23185

Attorney for licensee: Michael W.
Maupin, Esq., Hunton and Williams,
Post Office Box 1535, Richmond,
Virginia 23213.

NRC Project Director: Herbert N.
Berkow

Virginia Electric and Power Company,
Docket Nos. 50-280 and 50-281, Surry
Power Station, Unit Nos. 1 and 2, Surry
County, Virginia

Date of amendment request:
December 21, 1990, as supplemented
February 8, 1991

Description of amendment request:
The proposed Technical Specification
change will increase boron
concentration in the refueling water
storage tank (RWST) to a range of 2300 -
2500 ppm from the current range of 2000
- 2200 ppm. In addition, the minimum
boron concentration in the safety
injection accumulators would be
increased to 2250 ppm from the present
value of 1950 ppm. These limits apply to
Cycle 12 and subsequent cycles for Unit
1 and to Cycle 11 and subsequent cycles
for Unit 2. The proposed change is
required in order to meet the increased
cycle energy requirements associated
with longer cycles and higher load
factors. The provisions of the proposed
change must be in place prior to
reloading of fuel for Unit 2, which
includes the addition of eight fresh fuel
assemblies, thus increasing the
previously planned addition of 56 fuel
assemblies to 64 assemblies.

Basis for proposed no significant.
hazards consideration determination:
As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards .
consideration which is presented below:

The proposed change does not involve a
significant hazards consideration because
operation of Surry Units 1 and 2 in
accordance with this change would not:

1. involve a significant increase in the
probability or consequence of an
accident previously evaluated because
appropriate design constraints were
analyzed for changes to T.S. 3.2.F, 3.2
[(Bases)}, 3.3.A, 3.4.A, 3.10.A, 3.10
[(Bases)], and 5.4.C; none were found to
be mare limiting than those currently
documented in the [Updated Final Safety
Analysis Report). Subcriticality is
maintained following a [loss of coolant
accident] by a combination of void
formation, control rod insertion and
soluble boron. The cold zero power
boron critical concentration is

determined such that General Design
Criterion {GDC) 26 is also met. A boron
dilution event at refueling and cold
shutdown conditions is precluded by
lockout of the primary grade water flow
path. A boron dilution event leading to a
complete loss of shutdown margin at
intermediate or hot shutdown is
precluded by the establishment of an
administrative shutdown margin
requirement providing a minimum
available time for corrective operator
action. The analysis of the boron dilution
event at reactor critical and at power
meets the criteria of the Standard
Review Plan (SRP). Boron precipitation
does not occur for low concentration
solutions. The electrical equipment
subject to chemical spray qualification
are not adversely affected by the higher
boron concentration. Finally, the results
of containment spray and sump pH
analyses were found to be acceptable.

2. create the possibility of a new or
different kind of accident from any
accident previously identified because
the proposed changes to T.S. 3.2.F, 3.2
[(Bases)], 3.3.A, 3.4.A, 3.10.A, 3.10
[(Bases)], and 5.4.C, do not involve any
alterations to the physical plant which
would introduce any new or unique
operational modes or accident
precursors. Procedural changes are
limited to setpoint values, timing
requirements, or lockout of valves.

3. involve a significant reduction in a
margin of safety. A boron dilution event
at refueling and cold shutdown
conditions is precluded by lockout of the
primary grade water flow path. This
represents an increase in the margin of
safety relative to current practice. A
minimum of 15 minutes from initiation of
dilution to loss of shutdown margin are
available for operator response to
terminate an unplanned boron dilution
during operating conditions other than
refueling and cold shutdown. This
maintains the margin of safety relative to
current practice. The requirements of
GDC 28 are met with the higher boron
concentration. The reactivity and boron

. concentration uncertainties are
unchanged. Finally, the refueling K-eff
remains unchanged at 0.95. Therefore the
margin of safety is unchanged, or is
increased, by the proposed increase in
the boron concentration.

Therefore, pursuant to 10 CFR 50.92, based
on the above considerations, it has been
determined that these changes do not involve
a significant safety hazards consideration.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appears that the three
standards of 50.92(c) are satisfied.
Therefore, the NRC staff proposes to
determine that the amendment request
involves no significant hazards
consideration.

Local Public Document Room
location: Swem Library, College of
William and Mary, Williamsburg,
Virginia 23185.

Attorney for licensee: Michael W.
Maupin, Esq., Hunton and Williams,
Post Office Box 1535, Richmond,
Virginia 23213. .

NRC Project Director: Herbert N.
Berkow

Notice of Issuance of Amendment to
Facility Operating License

During the period since publication of
the last biweekly notice, the
Commission has issued the following
amendments, The Commission has
determined for each of these
amendments that the application
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission’s rules and regulations in 10
CFR Chapter I, which are set forth in the
license amendment.

Notice of Consideration of Issuance of
Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination
and Opportunity for Hearing in
connection with these actions was
published in the Federal Register as
indicated. No request for a hearing or
petition for leave to intervene was filed
following this notice.

Unless otherwise indicated, the
Cammission has determined that these
amendments satisfy the criteria for
categorical exclusion in accordance
with 10 CFR 51.22. Therefore, pursuant
to 10 CFR 51.22(b), no environmental
impact statement or environmental
assessment need be prepared for these
amendments. If the Commission has
prepared an environmental assessment
under the special circumstances
provision in 10 CFR 51.12(b) and has
made a determination based on that
assessment, it is so indicated.

For further details with respect to the
action see (1) the applications for
amendments, (2) the amendments, and
(3) the Commission’s related letters,
Safety Evaluations and/or
Environmental Assessments as
indicated. All of these items are
available for public inspection at the
Commission’s Public Document Room,
the Gelman Building, 2120 L Street,
N.W., Washington, D.C., and at the local
public document rooms for the
particular facilities involved. A copy of
items (2) and (3) may be obtained upon
request addressed to the U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, Attention: Director, Division

. of Reactor Projects. -
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Censumers Power Company, Decket No.
50-255, Palisades Plant, Van Buren
County, Michigan

Date of application for amendment:
August 21, 1990 (change 1), September
20, 1990, and as amended on November
20, 1990 (change 2}, and October 4, 1990
{change 3).

Brief description of amendment: This
amendment: (1) replaces the specific
requirements of Palisades Plant
Technical Specification (TS) 4.51,
Integrated Leakage Rate Tests (ILRT),
with a general statement that the ILRT
will meet the requirements of 10 CFR 50,
Appendix ], type A test or approved
exemptions. Also proposed the signal TS
4.5, Containment Tests, basis to reflect
that the signal to close the containment
isolation vales for the component
cooling lines has been changed from a
safety injection signel to a containment
high pressure; (2} modifies TS Table
3.6.1, Containment Penetrations and
Valves, to reflect physical changes
effected to the steam generator bottom
and surface blowdown lines during the
1990 refueling outage; and, (3) modifies
TS 5.3.1a, Primary Coolant System, to
remove specific references to ASME
codes and addenda that currently exist;
and instead, to reference the Primary
Coolant System (PCS) description
contained in the Final Safety Analysis
Report (FSAR) Section 4.2, Design Basis.

Date of issuance: February 11, 1991

Effective date: February 11, 1991

Amendment No.: 135

Provisional Operating License No.
DPR-20. The amendment revises the
Technical Specifications.

Date of initial notice in Faderal
Register: October 31, 1990 {55 FR 45880);
December 28, 1890 (55 FR 53087); and
November 28, 1990 (55 FR 49448) The
Commission’s related evaluation of the
amendment is contained in a Safety
Evaluation dated February 11, 1991.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Van Zoeren Library, Hope
College, Holland, Michigan 49423,

Consumers Power Company, Docket No.
50-255, Palisades Plant, Van Buren
County, Michigan

Date of application for amendment:
November 2, 1990 and June 13, 1990 (as
revised November 9 and December 7,
1990 and January 24, 1991).

Brief description of amendment: This
amendment: (1) revised the description
of the neutron monitoring system to
reflect system upgrades performed this
outage, and {2) broadens the operating
band at which safety injection tank level
must be maintained. Additionally, a new

SIT surveillance requirement, and a
revised basis section have been
incorporated.

Date of issuance: February 15, 1991.

Effective date: February 15, 1991.

Amendment No.: 136

Provisional Operating License No.
DPR-20. The amendment revises the
Technical Specifications.

Date of initial notice in Federal
Register: December 24, 1990 (55 FR
52914) and December 28, 1990 {55 FR
53374). The Commission’s related
evaluation of the amendment is
contained in a Safety Evaluation dated
February 15, 1991.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Van Zoeren Library, Hope
College, Holland, Michigan 49423.

Consumers Power Company, Docket No.
50-255, Palisades Plant, Van Buren
County, Michigan

Date of application for amendment:
August 31, and September 19, 1990; as
amended October 3, and December 28,
1990.

Brief description of amendment: This
amendment allows the use of both the
ANFP (Advanced Nuclear Fuels) and the
XNB (Exxon Nuclear), departure from
nucleate boiling correlation (DNB) for
the Cycle 9 fuel reload. This amendment
also includes revisions to the reactor
protective system set points, limiting
conditions for operation (LCO), Bases,
and references, which are required for
Cycle 9 power operations. These
changes are a result of changes to plant
equipment, fuel design, and the fuel
management scheme for Cycle 8.

Date of issuance: February 20, 1991,

Effective date: February 20, 1991.

Amendment No.: 137

Provisional Operating License No.
DPR-20. The amendment revises the
Technical Specifications.

Date of initial notice in Federal
Register: October 31, 1990 (55 FR 45880)
and December 20, 1990 (55 FR 52230)
The Commission’s related evaluation of
the amendment is contained in a Safety
Evaluation dated February 20, 1991,

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Van Zoeren Library, Hope
College, Holland, Michigan 49423,

Consumers Power Company, Docket No.
50-255, Palisades Plant, Van Buren

_ County, Michigan

Date of application for amendment:
August 21, 1990

Brief description of amendment: This
amendment revises Palisades Plant
Technical Specification Table 2.3.1,

Reactor Protective System Trip Setting
Limits, to delete wording descriptive of
the steam generator low water level trip
limit that does not apply to the
replacement steam generatars.

Date of issuance: February 22, 1991

Effective date: February 22, 1991

Amendment No.: 138

Facility Operating License No. DPR-
20. The amendment revises the
Technical Specifications.

Date of initial notice in Federal
Register: October 17, 1990 (55 FR 42004)
The Commission’s related evaluation of
the amendment is contained in a Safety
Evaluation dated February 22, 1391,

No significant hazards consideration
comments received: No. :

Local Public Document Room
location: Van Zoeren Library, Hope
College, Holland, Michigan 49423,

Duke Power Company, et al., Docket
Nos. 50-413 and 50-414, Catawba
Nuclear Station, Units 1 and 2, York
County, South Carolina

Date of application for amendments:
December 21, 1990

Brief description of amendments: The
amendments modify the Technical
Specifications to increase the
surveillance interval for weighing ice
condenser ice from 9 months to 18
months and to increase the required ice
bed weight.

Date of issuance: February 21, 1991

Effective date: February 21, 1891

Amendment Nos.: 83 and 77

Facility Operating License Nos. NPF-
35 and NPF-52: Amendments revised the
Technical Specifications.

Date of initial notice in Federal
Register: January 18, 1991 (56 FR 2051)
The Commission’s related evaluation of
the amendments is contained in a Safety
Evaluation dated February 21, 1991.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: York County Library, 138 East
Black Street, Rock Hill, South Carolina
29730

Dugquesne Light Company, Docket No.
50-334, Beaver Valley Power Station,
Unit No. 1, Shippingport, Pennsylvania

Date of application for amendment:
April 19, 1990

Brief description of amendment: The
amendment revises the Appendix A
Technical Specifications for the reactor
coolant system (RCS} heatup and
cooldown limit curves. Specifically, the
amendment incorporates revised Figures
3.4-2 and 3.4-3 which provide pressure-
temperature (P-T) limits for the
operation of the RCS during heatup,
cooldown, criticality, and hydrotest. The
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revised curves are applicable for
operation up to 9.5 effective full-power
years (EFPY), and have been developed
consistent with the recommendations of
Revision 2 to Regulatory Guide 1.99. In
addition, the amendment revises Bases
Section 3/4 4.9 to incorporate the
revised methodology used to develop
Figures 3.4-2 and 3.4-3.

Date of issuance: February 12, 1991

Effective date: February 12, 1991

Amendment No. 157

Facility Operating License No. DPR-
66: Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: May 30, 1990 (55 FR 21969) The
Commission’s related evaluation of the
amendment is contained in a letter to
the licensee dated February 12, 1991.

No significant hazards consideration

comments received: No

Local Public Document Room
location: B. F. Jones Memorial Library,
663 Franklin Avenue, Aliquippa,
Pennsylvania 15001,

No significant hazards consideration
comments received: No

Local Public Document Room
location: B. F. Jones Memorial Library,
663 Franklin Avenue, Aliquippa,
Pennsylvania 15001.

Entergy Operations, Inc., Docket No. 50-
368, Arkansas Nuclear One, Unit No. 2,
Pope County, Arkansas

Date of application for amendment:
December 11, 1990

Brief description of amendment: The
amendment to the Arkansas Nuclear
One, Unit 2 (ANO-2) Technical
Specifications {TS) revises Table 3.3-10
to provide a clarification of the
minimum number of channels required
to be operable from *1" to ‘1 per valve”
for the Pressurizer Safety Valve
Acoustic Position Indication and
Pressurizer Safety Valve Tail Pipe
Temperature.

Date of issuance: February 12, 1991

Effective date: 30 days from the date
of issuance.

Amendment No.: 115

Facility Operating License No. NPF-8,
Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: January 8, 1991 (56 FR 891) The
Commission’s related evaluation of the
amendment is contained in a Safety
Evaluation dated February 12, 1991.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Tomlinson Library, Arkansas
Tech University, Russellville, Arkansas
72801

Florida Power Corporation, et al.,
Docket No. 50-302, Crystal River Unit
No. 3 Nuclear Generating Plant, Citrus
County, Florida

Date of application for amendment:
October 31, 1989, as supplemented
March 30 and August 10, 1990 (partial
response)

Brief description of amendment: The
amendment revised Technical
Specification 3.4.9.1, including Figures
3.4-2, 3.4-3 and 3.4-4 by providing reactor
coolant system heatup and cooldown
pressure/temperature curves for
operation up to 15 effective full power
years. The application also proposed
changes for the low temperature
overpressure protection. These changes
are still under NRC review and were not
included with this amendment.

Date of issuance: February 7, 1891

Effective date: February 7, 1991

Amendment No.: 133

Facility Operating License No. DPR-
72. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: November 14, 1990 (55 FR
47570) The Commission’s related
evaluation of the amendment is
contained in a Safety Evaluation dated
February 7, 1991,

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Coastal Region Library, 8619
W. Crystal Street, Crystal River, Florida
32629 :

GPU Nuclear Corporation, et al., Docket
No. 50-219, Oyster Creek Nuclear
Generating Station, Ocean County, New
Jersey

Date of application for amendment:
May 7, 1990, as supplemented
September 14 and December 13, 1990.

Brief description of amendment: The
amendment modifies the Technical
Specifications having cycle-specific
parameter limits by replacing the values
of those limits with a reference to a Core
Operating Report.

Date of Issuance: February 20, 1991

Effective date: February 20, 1991

Amendment No.: 147

Provisional Operating License No.
DPR-16. Amendment revised the
Technical Specifications.

Date of initial notice in Federal
Register; May 30, 1990 (55 FR 21971) The
supplemental letters dated September 14
and December 13, 1990, provided
additional clarifying information and did
not change the initial no significant
hazards consideration determination.
The Commission’s related evaluation of
this amendment is contained in a Safety
Evaluation dated February 20, 1991.

No significant hazards consideration
comments received: No.

Local Public Document Room
location: Ocean County Library,
Reference Department, 101 Washington
Street, Toms River, New Jersey 08753.

Niagara Mohawk Power Corporation,
Docket No. 50-220, Nine Mile Point
Nuclear Station, Unit No. 1, Oswego
County, New York

Date of application for amendment:
November 6, 1990

Brief description of amendment: This
amendment revises Table 3.8.2c of
Technical Specification 3.6.2 and
associated Bases to incorporate a
revised set point for isolation of the
Emergency Cooling System on high
steam flow. This revision is necessary to
correct an error which was discovered
in an equation used to calculate the
current set point.

Date of issuance: February 11, 1991

Effective date: February 11, 1991

Amendment No.: 123

Facility Operating License No. DPR-
63: Amendment revises the Technical
Specifications.

Date of initial notice in Federal
Register: December 26, 1990 (55 FR
53073) The Commission’s related
evaluation of the amendment is
contained in a Safety Evaluation dated
February 11, 1991.

No significant hazards consideration
comments received: No

Local Public Document Room
location: Reference and Documents
Department, Penfield Library, State
University of New York, Oswego, New
York 13126.

Northern States Power Company,
Dockets Nos. 50-282 and 50-308, Prairie
Island Nuclear Generating Plant, Unit
Nos. 1 and 2, Goodhue County,
Minnesota

Date of application for amendments:
September 13, 1990

Brief description of amendments: The
amendments revise the Technical
Specifications by adding a reference,
WCAP-10924-P-A, Volume 1, Addendum
4, “Westinghouse Large-Break LOCA
Best-Estimate Methodology,” August
1990, to Section 6.7.A.8.b of the
Technical Specifications.

Date of issuance: February 11, 1991

Effective date: February 11, 1991

Amendment Nos.: 93 and 86

Facility Operating License Nos. DPR-
42 and DPR-60. Amendment revised the
Technical Specifications.

Date of initial notice in Federal
Register: November 14, 1990 (55 FR
47572) The Commission's related
evaluation of the amendment is
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contained in a Safety Evaluation dated
February 11, 1891. No significant
hazards consideration comments
received: No.

Local Public Document Room
location: Minneapolis Public Library,
Technology and Science Department,
300 Nicollet Mall, Minneapolis,
Minnesota 55401.

Power Authority of the State of New
York, Docket No. 50-333, James A.
FitzPatrick Nuclear Power Plant,
Oswego County, New York

Date of application for amendment:
April 2, 1990

Brief description of amendment: The
amendment clarifies and defines
Emergency Core Cooling System
requirements when the plant is in the
cold shutdown condition.

Date of issuance: February 13, 1991

Effective date: February 13, 1991

Amendment No.: 168

Facility Operating License No. DPR-
59: Amendment revised the Technical
Specification.

Date of initial notice in Federal
Register: November 28, 1990 {55 FR
49454) The Commission's related
evaluation of the amendment is
contained in a Safety Evaluation dated
February 13, 1991

No significant hazards consideration
comments received: No

Local Public Document Room
location: Penfield Library, State
University College of Oswego, Oswego,
New York.

Public Service Electric & Gas Company,
Docket No. 50-272, Salem Nuclear
Generating Station, Unit No. 1, Salem
County, New Jersey

Date of application for amendment:
February 23, 1990 and supplemented by
letters dated fune 28, 1990 and August 8,
1990. The June 28, 1990 supplemental
letter is applicable to Unit 2 only. The
August 8, 1990 supplemental letter did
not increase the scope of the original
amendment request and did not affect
the staff’s original no significant hazards
determination.

Brief description of amendment: This
amendment medified the Subcooling
Margin Monitor (SMM]} Technical
Specifications (TSs) and included TSs
for the Reactor Vessel Level
Instrumentation System (RVLIS) with
interim requirements. The RVLIS
technical specifications include a
footnote terminating the applicability of
the interim action statement at the end
of the Salem Unit 1 10th refueling outage
{Spring 1992} when RVLIS will be
upgraded. In addition, Tables 3.3-11a
and 3.3-11b have been combined into
Table 3.3-11.

Date of issuance: February 12, 1991

Effective date: Unit 1 is effective as of
the date of issvance to be implemented
prior to startup from the ninth refueling
outage scheduled to begin February
1991.

Amendment No. 117

Facility Operating License No. DRP-
70: This amendment revised the
Technical Specifications.

Date of initial notice in Federal
Register: May 30, 1990 (55 FR 21979) The
Commission’s related evaluation of the
amendment is contained in a Safety
Evaluation dated February 12, 1991,

No significant hazards consideration
comments received: No

Local Public Document Room ;
location: Salem Free Public Library, 112
West Broadway, Salem, New Jersey
08079

Southern California Edison Company, et
al., Docket No. 50-208, San Onofre
Nuclear Generating Station, Unit No. 1,
San Diego County, California

Date of application for amendment:
December 21, 1990

Brief description of amendment: The
amendment modifies maintenance and
surveillance requirements associated
with the installation of a second
isolation valve on the Volume Control
Tank.

Date of issuance: February 20, 1991

Effective date: February 20, 1991

Amendment No.: 142

Provisional Operating License No.
DPR-13: The amendment revised the
Technical Specifications.

Date of initial notice in Federal
Register: January 17, 1991 (56 FR 1829)
The Commission’s related evaluation of
the amendment is contained in a Safety
Evaluation dated February 20, 1991.

No significant hazards consideration
comments received: No.,

Local Public Document Room
location: Main Library, University of
California, P.O. Box 19557, Irvine,
California 92713

/-S{uthern California Edison Company, et
al., Docket Nos. 50-361 and 56-362, San
Onofre Nuclear Generating Station, Unit
Nos. 2 and 3, San Diego County,

Public Service Electric & Gas Company,
Docket Nos. 50-272 and 50-311, Salem
Generating Station, Unit Nos. 1 and 2,
Salem County, New Jersey

Date of application for amendments:
September 13, 1989 and supplemented
by letters dated June 29, 1990 and
December 28, 1990.

Brief description of amendments: The
amendments modified the Salem Unit 1

Steam Generator Surveillance California
Regquirements to achieve consistency Date of application for amendments:
between the Salem 1 and Salem 2 November 14, 1990

Technical Specifications and the
Westinghouse Standard Technical
Specifications. The June 29, 1990 and
December 28, 1990 letters did not
increase the scope of the original
request and did not affect the staff's
original no significant hazards
determination.

Date of issuance: February 13, 1991

Effective date: For Units 1 and 2, as of
the date of issuance and shall be
implemented within 60 days of the date
of issuance.

Amendment Nos. 118 and 98

Facility Operating License Nos. DPR-
70 and DPR-75. These amendments
revised the Technical Specifications.

Date of initial notice in Federal
Register: January 24, 1990 (55 FR 2444) Facility Operating License Nos. NPF-
The Commission's related evaluation of 79 and NPF-15: The amendments revised
the amendments is contained in a Safety  the Technical Specifications.
Evaluation dated February 13, 1991. Date of initial notice in Federal

No significant hazards consideration  Register: January 9, 1991 (56 FR 898) The
comments received: No Commission's related evaluation of the

Local Public Document Room amendments is contained in a Safety
location: Salem Free Public Library, 112  Evaluation dated February 11, 1991.
West Broadway, Salem, New Jersey No significant hazards consideration
08079 comments received: No.

Brief description of amendments:
‘These amendments modify TS 3/4.7.2
regarding the minimum pressurization
temperature for the San Onofre Unit No,
3 steam generators from 70° F to 90° F
based on a vendor recommendation to
change the reference nil ductility
transition temperature. Additionally, the
San Onofre Unit Nos. 2 and 3 TS 3/4.7.2
are clarified to indicate that the
pressure/temperature limitation pertains
only to the steam generator secondary
side. Both San Onofre Unit Nos. 2 and 3
bases are revised to include a change to
the reference temperature for the nil
ductility transition.

Date of issuance: February 11, 1991

Effective date: February 11, 1991

Amendment Nos.: 92 and 82
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Local Public Document Room
location: Main Library, University of
California, P.O. Box 19557, Irvine,
California 92713. '

Tennessee Valley Authority, Docket
Nos. 50-259, 50-260 and 50-296, Browns
Ferry Nuclear Plant, Units 1, 2 and 3,
Limestone County, Alabama

Date of applications for amendments:
January 31, March 20, May 14, 1990, and
December 28, 1990 (TS 277).

Brief description of amendments: The
amendments modify Section 3.9 and 4.9,
Auxiliary Electrical System, of the
Browns Ferry Nuclear Plant, Units 1, 2,
and 3, Technical Specifications. The
changes (1) clarify Limiting Condition
for Operation (LCO) 3.9.A.1, (2) more
accurately describe the 7-day fuel oil
requirements for the diesel generators in
LCO 3.9.A.8, (3) revise the requirements
for sampling the diesel generator fuel oil
in Surveillance Requirement 4.9.A.1.¢,
and (4) update the testing of the diesel
generators in SR 4.9.A.1.a.

.Date of issuance: February 12, 1991

Effective date: February 12, 1991

.Amendment Nos.: 181 - Unit 1,191 - °
Unit 2, 153 - Unit 3

Facility Operating Licenses Nos.
DPR-33, DPR-52, and DPR-68:
Amendments revised the Units 1, 2, and
3 Technical Specifications.

Date of initial notice in Federal
Register: July 25, 1990 (55 FR 30313).

The letter of December 28, 1990,
contained a proposal that the year of the
ASTM Standard D975 (i.e., ASTM-D975-
89) appear in the surveillance
requirement and in the bases. This
administrative change did not alter the
findings or conclusions of the previously
proposed no significant hazards
consideration determination. The
Commission’s related evaluation of the
amendments is contained in a Safety
Evaluation dated February 12, 1991.

No significant hazards consideration
comments received: No

Local Public Document Room
location: Athens Public Library, South
Street, Athens, Alabama 35611.

Union Electric Company, Docket No. 50-
483, Callaway Plant, Unit 1, Callaway
County, Missouri

Date of application for amendment:; -
September 7, 1990

Brief description of amendment: The
amendment revised TS 3.1.3.1 and its
associated Bases to add an Action
Statement covering situations where
more than one digital rod position
indicator per bank is inoperable. This
new Action Statement avoids
unnecessary plant shutdowns per TS
3.0.3, yet is consistent with the overall

protection afforded by related
specifications.

Date of issuance: February 1, 1991

Effective date: February 1, 1991

Amendment No.: 61

Facility Operating License No. NPF-
30. Amendment revised the Technical
Specifications.

Date of initial notice in Federal
Register: November 28, 1990 (55 FR
49458) The Commission’s related
evaluation of the amendment is
contained in a Safety Evaluation dated
February 1, 1991. No significant hazards
consideration comments received: No.

Local Public Document Room
location: Callaway County Public
Library, 710 Court Street, Fulton,
Missouri 65251 and the John M. Olin
Library, Washington University, Skinker
and Lindell Boulevards, St. Louis,
Missouri 63130.

Wisconsin Public Service Corporation,
Docket No. 50-305, Kewaunee Nuclear
Power Plant, Kewaunee County,
Wisconsin

Date of application for amendment:
June 29, 1990

Brief description of amendment: The
amendment revised Condition 2.C.(4) of
Facility Operating License DPR-43 to
reflect the current titles of the
referenced security manuals. The
amendment also revised Technical
Specifications (TS} 6.5.1.2, 6.5.3.3, and
6.6.1.b to revise the required members of
the Plant Operations Review Committee
and revige titles due to the recent
organization change. The amendment
also included several revisions that
update reference titles, clarify existing
specifications and correct typographical
errors.

Date of issyance: February 5, 1991

Effective date: February 5, 1991

Amendment No.: 89

Facility Operating License No. DPR-
43. Amendment revised the License and
the Technical Specifications.

Date of initial notice in Federal
Register: August 8, 1990 (55 FR 32334)
The Commission's related evaluation of.
the amendment is contained in a Safety
Evaluation dated February 5, 1991. No
significant hazards consideration
comments received: No.

Local Public Document Room
location: University of Wisconsin
Library Learning Center, 2420 Nicolet
Drive, Green Bay, Wisconsin 54301.

Wolf Creek Nuclear Operating
Corporation, Docket No. 506-482, Wolf
Creek Generating Station, Coffey
County, Kansas Date of amendment -
request: August 24, 1990

Brief description of amendment: The
amendment implements changes to the

Technical Specifications as described in
NRC Géneric Letter 89-01,
“Implementation of Programmatic
Controls for Radiological Effluent
Technical Specifications in the
Administrative Controls Section of the
Technical Specifications and the
Relocation of Procedural Details of
RETS to the Offsite Dose Calculation
Manual or the Process Control
Program.” The amendment is an
improvement to the existing Technical
Specifications as recommended by
Generic Letter 89-01 and consistent with
the Commission's Policy Statement for
Technical Specification Improvements.

Date of Issuance: February 19, 1991

Effective date: February 19, 1991, to
implemented within 30 days of issuance

Amendment No.: 142

Facility Operating License No. NPF-
42. Amendment revised the Technical
Specifications. i

Date of initial notice in Federal
Register: October 3, 1990 (55 FR 40479)
The Commission's related evaluation of
the amendment is contained in a Safety
Evaluation dated February 19, 1991.

No significant hazards consideration
comments received: No.

Local Public Document Room
Location: Emporia State University,
William Allen White Library, 1200
Commercial Street, Emporia, Kansas
66801 and Washburn University School
of Law Library, Topeka, Kansas 66621

Virginia Electric and Power Company, et
al., Docket Nos. 50-338 and 50-339, North
Anna Power Station, Units No. 1 and No.
2, Louisa County, Virginia

Date of application for amendments:
February 23, 1989, as supplemented
December 31, 1990.

Brief description of amendments: The
amendments add valves to the NA-1&2

TS which do not need to be vented to

the containment atmosphere nor drained"
of water during Type A (containment
integrated leak rate) tests and the
leakage rates measured by Type C tests
on these valves need not be added to
the Type A test results. Type C testing
will continue and the measured leakage
rates will be added to the sum of Type B
and Type C tests in the usual manner.
The amendments also identify valves
that are associated with “water-filled”
penetrations for which a Type C test
penalty will not be added to the Type A
tests results and add containment
valves not previously listed to Table 3.6-
1 for NA-1&2 and delete a valve
incorrectly listed in T